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JAMES BRADLEY THAYER’ 


T: was my privilege to be a colleague of Professor Thayer 
throughout the twenty-eight years of his law professorship. 
Before his return to the Harvard Law School he had declined the 
offer of a professorship in the English Department of the College. 
Although his rare gift for thoughtful, graceful, and effective writ- 
ing could not have failed to make him highly successful as a:pro- 
fessor of English, his decision not to give up his chosen profession 
was doubtless a wise one. Certainly it was a fortunate one for the 
Law School and for the law. 

During the early years of his service he lectured on a variety of 
legal topics, but Evidence and Constitutional Law were especially 
congenial to him, and in the end he devoted himself exclusively to 
these two subjects, in each of which he had prepared for the use 
of his classes an excellent collection of cases. Evidence was an 
admirable field for his powers of historical research and analytical 
judgment. He recognized that our artificial rules of evidence 
were the natural outgrowth of trial by jury, and could only be ex- 
plained by tracing carefully the development of that institution in 
England. The results of his work appeared in his “ Preliminary 
Treatise on the Law of Evidence,” a worthy companion of the 
masterly “Origin of the Jury,” by the distinguished German, 





1 Of these appreciations of Professor Thayer by his colleagues the first and third 
‘were prepared for ‘the “February meeting of the Colonial Sociéty of Massachusetts, 
‘and the second for the March meeting-of the. Massachusetts Historical Society. © 
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Professor Brunner. His book gave him an immediate reputation, 
not only in this country, but in England, as a legal historian and 
jurist of the first rank. An eminent English lawyer, in review- 
ing it, described it as “a book which goes to the root of the sub- 
ject more thoroughly than any other text-book in existence.” 

Only a few days before his death Professor Thayer talked with 
me about his plans for the future, saying that he expected to com- 
plete his new book on Evidence in the summer of 1903, when he 
meant to relinquish that subject and devote the rest of his life to 
Constitutional Law, with a view to publication. 

It is, indeed, a misfortune that these plans were not to be car- 
ried out. But although he has published no treatise upon Con- 
stitutional Law, he has achieved, by his essays, by his Collection 
of Cases, and by his teaching, a reputation in that subject hardly 
second to his rank in Evidence. To the few who knew of it, 
President McKinley’s wish to make Professor Thayer a member 
of the present Philippines Commission seemed a natural and most 
fitting recognition of his eminence as a constitutional lawyer, and, 
if he had deemed it wise to accept the position offered to him, 
no one can doubt that the appointment would have commanded 
universal approval. 

Wherever the Harvard Law School is known, he has been recog- 
nized for many years as one of its chief ornaments. When, in 1900, 
the Association of American Law Schools was formed, it was taken 
for granted by all the delegates that Professor Thayer was to be its 
first president. No one can measure his great influence upon the 
thousands of his pupils. While at the School they had a profound 
respect for his character and ability, and they realized that they 
were sitting at the feet of a master of his subjects. In their after 
life his precept and example have been, and will continue to be, a 
constant stimulus to genuine, thorough, and finished work, and a 
constant safeguard against hasty generalization or dogmatic asser- 
tion. His quick sympathy, his unfailing readiness to assist the 
learner, out of the class-room as well as in it, and his attractive 
personality, gave him an exceptionally strong hold upon the affec- 
tions of the young men. Their attitude towards him is well 
expressed in a letter that came to me this morning from a recent 
graduate of the School, who describes him as “one of the best 
known, best liked, and strongest of the Law Professors.” 

The relations of the law professors are probably closer than 
those of any other department of the University. No one who 
has not known, as his colleagues have known, the charm of his 
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daily presence and conversation, and the delightful quality of his 
vacation letters, can appreciate the deep and abiding sense of 
the irreparable loss they have suffered in the death of Professor 
Thayer. 

In our great grief we find our chief comfort in the thought of 
his simple and beautiful life, greatly blessed in his home and 
family, rich in choice friendships, crowned with the distinction 
that comes only to the possessor of great natural gifts nobly used, 
full of happiness to himself, and giving in abundant measure 


happiness and inspiration to others, 
J. B. Ames. 


The death of James Bradley Thayer will be widely felt. 

Few men had more or warmer friends. I have often thought of 
him as an ideal New Englander. With all the good qualities of 
the race, he was without the angularity of mind or character which 
sometimes accompany them. Of perfect good breeding, there was 
no company to which he was not a welcome addition. He had a 
breadth of nature, difficult to describe, but impossible not to feel. 

He had much public spirit, and threw himself with zeal into 
those philanthropic movements which attracted him; some of 
us thought that he was at times called upon to do more than could 
be fairly asked from him, but he himself never measured the 
time nor counted the cost. 

For nearly thirty years he was Professor in the Harvard Law 
School. He published two collections of cases, one on Constitu- 
tional Law in two large volumes, and one on Evidence in one 
volume of equal size, both of great excellence; the latter, it is safe 
to say, is the most successful of the numerous collections of 
authorities that have been published in the Harvard Law School 
during the last quarter of the nineteenth century. It is used all 
over the country. 

It will be at another time and in another place that his long line 
of pupils will tell what they owe to him ; to me who may have the 
honor to succeed him, the aid to be derived from his work is 
incalculable. 

But it is appropriate that I should speak here especially of his 
historical labors, and it was his historical work that he loved the 
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best. Its bulk is not large. Mr. Thayer-was’ fastidious, not in 
judging what others had done, for he was a generous and kindly 
critic, but in passing upon his own work. To discover or verify 
a fact which might make his material more complete, to arrange 
and rearrange that material’so that its expression might be more 
perspicuous, no time or trouble seemed to him too great. But. 
though the pages which he wrote cut no great figure when 
measured by the base modern standard of so many thousands of 
words, their quality is high. 

The law of evidence is the most characteristic feature of the 
common law’ no part of the law has reacted so strongly upon the 
English race. In the love of facts, and in the desire of getting 
those facts at first hand, which-distinguish us, the common law 
of evidence has played a considerable part. - Every one knew in a 
general way that our law of evidence was the offspring of the jury, 
but only in a general way. Here was Mr. Thayer’s good fortune. 
There was a new country to be discovered, he seized the oppor- 
tunity, and in the essays afterwards collected, revised, and pub- 
lished in his “ Preliminary Treatise on the Law of Evidence,” he 
worked out not only the general lines but the details of the sub- 
ject in a masterly manner which ultimately satisfied that severest 
of judges, — himself, — and gave him a distinguished place among 
those eminent jurists whose contributions to legal history have 
illustrated the closing years of the last century. 

John Chipman Gray. 


The work by which Professor Thayer will be best known to the 
next generation of lawyers is his “ Preliminary Treatise on Evi- 
dence at the Common Law.” What is the impression which that 
book will make upon a legal reader who was an entire stranger to 
the author ? 

One of the first impressions would relate to the character of 
the-writer.: - The reader will undoubtedly. say that the man who 
stands behind this book. must have .been a person of singular, 
modesty and remarkable candor. . Here is a man-who puts forward 
original ideas and important views without flourish of trumpets or 
claiming the merit of discovery ; aman. who never overstates the 
case in support of his own theories, and is always careful to give 
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full space and due weight to the argument opposed to his own 
views. Every page bears evidence of the quality which Martineau 
calls “ intellectual conscientiousness.” 

But the competent lawyer who reads this book in the next gen- 
eration will not stop with the conclusion that it was the work of 
an honest man. He will say that it proceeds from an intellect 
which is both profound and patient. He will praise not only the 
substance, but also the arrangement of the topics. Every brick in 
the edifice is laid in its proper place, and every brick was carefully 
tung before it was laid. There was first a careful investigation of 
authorities ; and then a reéxamination of the subject as if it were 
a new matter. 

Professor Thayer goes straight to the fundamentals of the topic. 
‘He does not content himself with repeating stereotyped formulas, 
nor is he satisfied with half solutions of difficulties. On the con- 
trary, he gets behind the ordinary explanations. He does not fall 
into the mistake, alluded to by Fitzjames Stephen, of supposing 
that the rules of evidence “had an existence of their own apart 
from the will of those who made them.” Instead, he takes us 
back to the very birth of these ‘rules, and shows when, why, and 
how each of them came to be. Nothing can exceed his thorough- 
ness in this respect. I know of nothing which has ever been 
written on the subject which lets in such a flood of light, nothing 
which so well brings the student to the right point of view, as 
some passages in this treatise. Take, for instance, the statement 
(page 264) that the “excluding function is the characteristic one 
in our law of evidence ;” or, as he puts it in other words (page 
'266), the rejection on practical grounds “of what is really-proba- 
tive” is “‘the characteristic thing in the law of evidence ;”” which, 
as he felicitously adds, stamps it “as the child of the jury sys- 
tem.” Or, again, take his comment on the familiar Latin maxim 
which briefly tells us that questions of law are for the judge and 
‘questions of fact for the jury. Professor Thayer says that this 
-maxim ‘ was never true, if taken absolutely.” No doubt it is only 
fact which the jury are to decide (page 187), but there never.was 
-any such thing as “an allotting of all questions of fact to the jury. 
The jury simply decides some questions of fact ” (page 185). 

Nor would the reader stop with admiring the thought displayed 
‘in the Treatise, or with the conviction that the book was the work 
-of an honest man and a profound intellect. He would also admire 
the style, the. words. and phrases in which the thoughts are ex- 
pressed. The writings of Professor Thayer have, in that respect, 
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a charm which finds its closest recent parallels in the judicial 
opinions of Lord Bowen and the legal discussions of Sir Frederick 
Pollock. Right here let me add that the character of a man has 
a great effect upon his style as an author. We say of Professor 
Thayer, as has been said of Chief Justice Marshall, that his most 
marked and distinguished personal trait was simplicity, using that 
term in its highest and best sense. Dean Swift tells us that faults 
in style are, nine times out of ten, owing to affectation rather 
than to want of understanding. When men depart from the rule 
of using the proper word in the proper place, it is usually done in 
order “to show their learning, their oratory, their politeness, or 
their knowledge of the world.” “In short,” says the Dean, “ that 
simplicity, without which no human performance can arrive to any 
great perfection, is nowhere more eminently useful, than in this.” 
No motives of vanity or display could ever be attributed to Pro- 
fessor Thayer. 

But why did we have from Professor Thayer only a Preliminary 
Treatise? Why did he spend his strength on that, instead of at 
once putting forth a practical treatise on the Law of Evidence as 
now administered by the courts? The answer is to be found in 
the Introduction to the published work; and it marks both the 
honesty and the thoroughness of the man. Many years ago he 
began to write a practical treatise. But after he had madea 
beginning, he found the need of going largely into the history of 
the subject, and also making a critical study of certain related 
topics which overlie and perplex the main subject. He went into 
those examinations, he spent an immense amount of time upon 
them; and these tasks occupied all the spare moments of his 
remaining years. The results are gathered in the published 
volume; a work of infinite value, which, if he had shrunk from 
undertaking it, would not have been achieved at all during the 
present generation. At the conclusion of the Introduction, he 
said: “I have a good hope of supplementing this volume by 
another of a more practical character,” “giving a concise state- 
ment of the existing Law of Evidence.” But this hope remains 
unrealized. ‘The ploughshare is left in the furrow.” The dream 
of his later years is unfulfilled. 

While the profession is grateful for what our friend has given 
us in the way of legal authorship, yet lawyers will ask each other: 
Why was not more work completed in all these years and given 
to the world ; why were not his wider plans of book-making fully 
carried out? 
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To these questions more than one answer can be given. First; 
Professor Thayer had an absolute horror of what some one calls 
“immature authorship and premature publication.’””’ We may well 
apply to him some of the words which Stuart Mill uses in reference 
to John Austin: “He had so high a standard of what ought to be 
done, so exaggerated a sense of deficiencies in his own perform- 
ances,” that he accomplished less in the way of authorship than 
he seemed capable of ; “but what he did produce is held in the 
very highest estimation by the most competent judges.” Pro- 
fessor Thayer is fully entitled to the encomium which the officiat- 
ing clergyman, at the funeral of Dr. Bishop, pronounced upon that 
distinguished jurist : “No page, no line, no word ever left this 
man’s hand for the printer, until it was as perfect as he had power 
to make it.” 

Another reason for the failure of Professor Thayer to accom- 
plish more in the line of legal authorship is one that is most 
creditable to his kindly and helpful nature. He repeatedly, we 
might almost say daily, turned aside from his own work to render 
assistance to other writers, often to those whose subjects were 
entirely outside of law. His services as a critic and reviser were 
frequently sought by friends, and were always cheerfully given. . 
When a manuscript had received the benefit of his revision, it was 
reasonably certain to be in good taste and in good English. A 


list of the works whose authors are indebted in this way to Pro- 
fessor Thayer would show why he had not more time for his own 
books, Instead of concentrating his energies on attaining fame 
and fortune for himself, he preferred to pause by the wayside in 
order to render unpaid service to his friends. Those who are 
familiar with a certain memorial poem of Whittier’s cannot but 
think of the lines :— 


“ All hearts grew warmer in the presence 
Of one who, seeking not his own, 
Gave freely for the love of giving, 
Nor reaped for self the harvest sown.” 


Professor Thayer’s services as a teacher of law can be best 
described by those who have been his pupils; and one of them 
will speak of him in this Review; but a few words may be said 
here. He made teaching his first object. No matter what other 
work he had on hand, no matter how many previous classes had 
been carried by him over the same ground, he always made care- 
ful preparation for each new meeting of the class, In one respect 
our friend’s innate modesty may have been a disadvantage to him 
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asateacher. I suspect that it sometimes led him to refrain from 
putting due emphasis on his own original views ; and this may 
have prevented the poorer part of the class from fully appreciating 
the intrinsic importance of those views. But he kept steadily in 
sight the salient points and fundamental distinctions, and these 
were generally grasped and retained by the better men. In this 
connection I might cite the testimony given to me before Pro- 
fessor Thayer’s death by one of his former pupils, who had been 
out of the Law School seven years, “When we were in the Law 
School,” said he, ‘‘ we sometimes complained of lack of definite- 
ness on Professor Thayer’s part. But now that we have been in 
practice all this time, we find that what he said stands by us better 
than what was said by anybody else.” 

The fear has often been expressed that, with the great increase 
in the number of Law Students, the personal relation between 
teacher and pupil would cease to exist. But on the day of Pro- 
fessor Thayer’s funeral convincing proof was afforded of the 
regard in which he was held by his pupils. In the midst of the 
severest storm of the winter, five hundred students came out to 
escort the procession from the house to the Chapel. 

As a conversationalist I have known only three men whom I 
should put in the same class with Professor Thayer. There was 
always the right word and the right turn given to each phrase; 
with no appearance of effort; no display of learning; and never 
the remotest suspicion of talking for momentary effect. He was 
with his pen equal to what he was in speech. He was the one to 
whom we all turned when memorials and epitaphs were to be 
written. We all feel to-day that the lips are silent which alone 
could pay a worthy tribute to such a man. 

A welcome guest in all social circles, Professor Thayer was, 
nevertheless, entitled to the high praise which was bestowed on 
another eminent Massachusetts lawyer: “ That the best wine of 
his companionship was kept for his own home.” And I cannot 
refrain from adding that it was an ideal home. 

Until within a twelvemonth Professor Thayer was a remarkably 
vigorous man for his years, but he began lately to be conscious of 
some diminution of physical strength. In July he wrote to me 
from Bar Harbor that, if he could complete a second volume on 
Evidence during the next college year, he should be tempted to 
drop that part of his school work and keep only Constitutional 
Law; adding: “If indeed by that time, I be not ripe for going on 
the shelf.entirely.” ‘The head,” he said, “seems all right yet, — 
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so far as I can judge, — but ‘in other regions time is telling. Fast 
walking and mountain climbing are for others now.” 
‘ The end came suddenly, but now that the first shock is over, 


his friends can hardly regret that he was spared the alternative of 
a long and painful season of ill health. Rather would we say of 
him: Felix non tantum claritate vite, sed etiam opportunitate 
mortis. 


Feremiah Smith. 


In 1885 when I entered the Harvard Law School, Professor 

Thayer was teaching Criminal Law to the First-year class, Sales: 
and Evidence to-the Second-year class, and Constitutional Law to 
the Third-year class. I studied all these subjects under him, and 
I can still see clearly before me the teacher of those days. The 
impression of the first weeks of the course was deepened but not 
altered in the three years I remained a student. The two most 
striking characteristics of his teaching were the charming personal 
courtesy felt in all his discussions with his class, and the pains- 
taking accuracy which he exhibited himself and without which no 
student, however brilliant, could satisfy him. 
. Every teacher of large classes must consciously or unconsciously 
adjust his main efforts to the minds of a portion only of his stu- 
dents. The brilliant, the mediocre, and’ the dull cannot always 
get nourishment from the same food. It was to the better men in 
his classes that Professor Thayer’s teaching was chiefly addressed. 
His desire seemed rather to fathom the depths of the subject be- 
fore him than by evading difficulties and exceptions to present the 
simpler outlines of the law in such fashion that the dull and the 
slow could comprehend them. He was infinitely patient with 
the poorly gifted, but he did not let the limits of their compre- 
hension define the boundaries of the work in his courses. 

In the preface to the Cases on Evidence, Professor Thayer 
wisely points out that the “case system” is a system of study, 
not of teaching. The preparation for the regular conferences be- 
tween the instructor and his pupils is the study of cases. But 
“as for methods of teaching, that is another matter. These must, 
indeed, have relation to any particular methods of study that are: 
prescribed or recommendéd, but they are not necessarily deter- 


mined by them. In law, as.in other. things,.every teacher has: 
80 
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his own methods, determined by his personal gifts or lack of gifts, 
— methods as incommunicable as his temperament, his looks, or 
his manners.” In the rooms of some instructors a case has its 
chief importance as presenting to the mind of the student ina 
concrete form a question of law which is to be discussed. What 
the court decided or said about the question is merely a starting- 
point for analytical discussion. This was not Professor Thayer’s 
method. He had little inclination to develop from his own mind 
a perfectly logical or entirely consistent body of legal doctrine. 
If the law as he found it was neither logical nor consistent, the 
effort of his teaching was to show exactly what the law was, 
and how it had grown up in this way rather than to work out a 
more systematic and logical theory than the courts had made. 
Accordingly, he aimed to bring out the precise legal significance 
of each case he dealt with. The exact question of law decided by 
the court was the fundamental thing to be considered, and to this 
end he was particular to have it carefully noted how the case had 
been carried to the higher court, and the nice shades of distinc- 
tion depending on this, I have always thought his analysis of a 
case more exact and complete than that of any one else I ever 
knew. He never found more in a case than actually was there, 
and nothing that was there escaped him. His originality lay 
chiefly in the depth of his historical research, the accuracy of his 
restatement of the law, and the logical acumen with which he 
traced the consequences of a recognized principle: His defini- 
tion, for instance, of the law of evidence as determining among 
probative matters what classes of things shall not be received, may 
seem an obvious matter, yet consistently applied to the whole sub- 
ject it led to clearer conceptions in many directions. 

It was in accordance with his habitual carefulness that he would 
rarely express an opinion as to 4 matter which he had not thought 
over and studied. If a question aside from his subject came up 
by chance in his class-room, unless he happened to have exact and 
thorough knowledge on the point, he preferred not to express an 
opinion, and had no embarrassment in confessing ignorance. But 
on questions which properly belonged to the subjects which he 
taught, he had arrived after long study at settled opinions ; and 
these, though always modestly expressed, were firmly held. He 
was not hasty in reaching a conclusion, but when reached he rarely 
found cause to change it. 

After all has been said in regard to details of manner and 
method, doubtless the chief reason of Professor Thayer’s success. 
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as a teacher, the reason why his courses on Evidence and Consti- 
tutional Law, though elective, were taken by one entire class after 
another, was because he had made himself a master without a 
peer of those subjects, and the students were aware of this and 
profited by it. Few indeed of them, however, can have attended 
his lectures without learning more than the legal doctrines which 
were the direct objects of their study. Something at least of the 
accurate and careful habits of mind, the patience in wearisome 
investigation, the absolute intellectual sincerity, the never-failing 
kindness and courtesy, which distinguished the teacher, must have 
borne fruit in the minds and hearts of the pupils. 
Samuel Williston. 
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THE PRIVILEGE AGAINST SELF-CRIMINA- 
TION; ITS HISTORY: 


HE history of the privilege against self-crimination has some- 
thing more than the ordinary interest of a rule of evidence, — 
not only because the privilege has been given a constitutional 
sanction in nearly every one of our jurisdictions ; nor merely be- 
cause the tracing of its origin takes us back, in our survey, to the 
time of William the Conqueror; but particularly because the woof 
of its long story is woven across a complicated warp composed in 
part of the doctrines of the early canonists, of the continuous 
contest between the courts of the common law and the church, 
and of the political and religious issues of that convulsive period 
in English history, the days of the dictatorial Stuarts. To dis- 
entangle these various elements, while keeping each in sight and 
unbroken, is a complicated task. 

To begin with, two distinct and parallel lines of development 
must be kept in mind, — the one an outgrowth of the other, suc- 
ceeding it, and yet beginning just before the other comes to an 
end. The first is the history of the opposition to the er officio 
oath of the ecclesiastical courts ; the second is the history of the 
opposition to the criminating question in the common law courts, 
z. e. of the present privilege in its modern shape. Let us remem- 
ber that there is, in the first part of this history, no question what- 
ever of the subject of the second part, and that the second part has 
not yet begun to exist. The first part begins in the 1200's, and 
lasts well into the 1600's; the second part begins in the early 
1600’s, and runs on for another century. 





1 The substance of the history here set forth was printed some ten years ago in 
these pages (5 Harv. L. REv. 71). Since that time, a wider survey of the sources 
and the collection of much additional material has made it possible to trace the 
the story more fully. This new material has served only to confirm the general results 
formerly outlined; but it enables the details of the development to be more accurately 
filled in. The opportunity has also been taken to correct certain important miscita- 
tions and misprints occurring in the original pages, due chiefly to the writer’s absence 
from the country at the time of the printing, and his consequent inability to revise the 
proof and verify the citations. 

It is hard to have to add, since the above was written, that this article has been 
bereft of an inestimable and hoped-for advantage. Our lamented master, Professor 
Thayer, corresponding on the subject a few weeks before his sudden passing away, 
had promised to examine the article in proof. 
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I.. Under the Anglo-Saxon rulé; the bishops. had sat as judges 
and entertained suits inthe popular courts. But William the 
Conqueror, before 1100, had put an end to this, His enactment 
required the bishops to decide their causes according to the eccle- 
siastical law; whence sprang up a separate system and a double 
judicature.! By a century later, the papal power and the regal 
power were in hot conflict over the delimitation of their jurisdic- 
tions ; in the great Constitution of Clarendon, in 1164, Henry. IL 
temporarily gained the advantage.? By another century, Stephen 
and John had lost ground; and under Henry III. the influence of 
the leaders of the church, foreign born and foreign educated, was 
in the ascendant. When Henry married his French wife, in 1236, 
there came over four uncles with her, one of whom, by name Boni- 
face, was placed in the see of Canterbury as archbishop (or perhaps 
archdeacon). ‘ In the same year, 1236 (Matthew Paris said 1237), 
there came over also a Cardinal Otho. These two men were active 
‘in developing the local church law of England.* First to be noted 
is a constitution of Otho, promulgated at a Pan-Anglican council 
in London, in 1236: “/Jusjurandum calumnie@ in causts ecclesiasticis 
‘et civilibus de veritate dicenda in spiritualibus, quo ut veritas facilius 
aperiatur et cause celerius terminentur, statuimus prestari de cetero 
in.vegno Angle secundum canonicas et legitimas sanctiones, obstante 
consuetudine in contrarium non obstante.”® Next, in 1272, came a 
similar constitution from Boniface: “ Statuimus quod laict, ubi de 
subditorum peccatis et excessibus corrigendis per prelatos et judices 
ecclesiasticos inqutritur, ad prestandum de veritate dicenda jura- 
‘mentum per excommunicationis sententias, si opus fuerit, compel- 
lantur,” ® Meanwhile, the general struggle between papal and 
royal claims of jurisdiction had gone on. Under Edward I, the 
statute of Circumspecte Agatis (1285) favored the former’s rights,’ 
But by the early 1300's the statute De Articulis Cleri ® set fairly 





1 Stubbs, Sel. Chart., 85, Const. Hist., ii. 171; Pollock & Maitland, Hist. Eng. Law, 
i. 66, 67, 432. 

2 Poll. & Mait., i. 104 ff., 430 ff. 

8 Stubbs, Const. Hist., ii. 57-65; Poll. & Mait., i. 100; Gneist, Const. Hist., i. 240. 

4 Poll. & Mait., i. 93, 94, 103; Gibson’s Codex Jur. Eccl. Angl., 1011; Lindwood’s 
Provinciale, preface to parts I. and II.; Jura Ecclesiastica, ii. 90; Coke, 12 Rep. 26; 
2 Inst. 599, 657. 

5 Lindwood, pt. ii. p. 60; Gibson, rorr; 12 Rep. 28. 

6 Lindwood, pt. i. p. 109; 12 Rep. 26. In the notes to Lindwood, it is added that 
the laymen,.“ suffulti potestate amperes dominorum, in hujusmodi inquisitionibus 
Citati noluerunt jurare de veritate dicenda.” 

7 Statutes of the Realm (Cay), i. ror. 
® Statutes, i. 209; 2 Inst. 600. The date given by the éditors, Cay and Tomlins, is 
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definite limits ; it was enacted that the royal*officers should not 
permit “ guod aligui laict in ballione sua in aliquibus locis convent- 
ant ad aliquas recognitiones per sacramenta sua facienda, nisi in 
causis matrimonialibus et testamentaris.” Such are the preliminary 
data at the opening of this first part of the history. What was 
their significance for the relation of the parties to the contest ? 

First of all, note that the opposition therein reflected had nothing 
to do with any objection to the general process of putting a man 
on his oath to declare his guilt or innocence ; they concerned only 
the questions (a) who should have the right to do this, and (6) how 
it should be done. Moreover, the former of these things is alone 
at first concerned ; later, the second comes to dominate in impor- 
tance. Three stages are fairly well marked, namely, (1) to Eliza- 
beth’s time, (2) to Charles I.’s, (3) and afterwards. 

1. a. Who should have the rights of jurisdiction? This was in 
the 1200’s and 1300's the great question, The statute De Articulis 
Cleri settled the line of ecclesiastical jurisdiction over laymen by 
confining it to causes matrimonial and testamentary; and this in 
substance prevailed till the end of church courts in England.! | 
The forms of writs of prohibition were thereafter based on this 
statute? A century later, in 1402, under Henry. IV., the papal or 
clerical power obtained some sort of enlargement of its “liberties 
and privileges ;” ® but under Henry VIII. this foreign and papal 
domination was repudiated, and in 1533 ¢ all canons “repugnant to 
the customs, laws, or statutes of this realm” were forbidden to be 
enforced. Under Mary, for a moment, in 1554,5 the statute of 
Henry was repealed ; but Elizabeth, in 1558,° took care promptly 
to restore it. Thenceforward the struggle of jurisdiction is against 
Elizabeth’s own High Commission Court, and not against a for- 
eign and papal power. 

5. In the other important respect, namely, Zow the church courts 
should proceed, there is, as yet in the 1200’s and 1300’s, apparently 





tempore incerto before the end of Edward II.’s reign (1326). Coke attributes it to the 
first few years of Edward I.; but this, for several reasons, isimprobable. Ing Edward 
II. (1316), certain Articuli Cleri had been presented by the clergy in a futile protest 
against the narrowness of their powers: Statutes, i. 171; Lindwood, pt. iii. p. 37; 
2 Inst. 601, 618. 

1 With sundry detailed variations, noted in Poll. & Mait. i. 105 ff. 

2 Reg. Brev. 36 5; Fitzh. Nat. Brev. 41 A; Nichols’ Britton, f. 35 3. 

8 St. 4 HIV. c. 3. 

* St. 25 H. VIII. c. 19; a statute “for the submission of the clergy to the king’s 
majesty.” 

§'Stir1&2P.&M.c. 8 

6 St. 1 Eliz. c. 1, §§ 6, 10. 
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no interference or hostile feeling at all, in relation to the methods. 
that here concern us. It does not appear that the decrees of Otho 
and Boniface, above quoted, authorizing certain oaths to be em- 
ployed, met with any more opposition than other acts done in 
assertion of the church’s jurisdiction, The oath was plainly per- 
mitted, by the statute De Articulis Cleri, in causes matrimonial 
and testamentary; there was no objection to it as such. How 
could there be, in a community where the compurgation system 
was still in full force in the popular and the royal courts, and men 
might be forced to clear themselves by their oaths with oath- 
helpers, — where they even struggled for the privilege of it, for 
centuries afterward, against the innovation of jury trial?! The 
writs of prohibition, set forth by Britton and Fitzherbert,? men- 
tioned an oath, to be sure; but, in the first place, this might 
equally be the compurgation oath (not the jusjurandum calumniea 
or de veritate) ; and, in the next place, and chiefly, it was mentioned 
simply as a descriptive feature of the forbidden jurisdiction, — as 
if one should forbid writs of habeas corpus to be issued by a pro- 
bate judge, not meaning in the least to strike at that sort of writ, 
but at the particular judge’s power and jurisdiction. There is no 
reason whatever to believe that the statute De Articulis Cleri had 
among its motives any animus against the church’s imposition of 
an oath as such.? 





1 Thayer, Preliminary Treatise, 25, 27. 
2 Cited supra. 
8 The only suggestion ever made to this effect has come from Coke, who claimed 
(12 Rep. 28) that in this respect Otho’s constitution of 1236 was “against the law and 
custom of England,” and that the statute 25 H. VIII. c. 14, cited é#fra (which he re- 
writes to suit his claim), merely restored the common law. His only authority is the 
concluding clause of Otho’s above-quoted decree of 1236, “ obtenta consuetudine in 
contrarium non obstante.” This clause, however, plainly applies, not to English cus- 
tom, but to the church’s own law; for not only was the use of any inquisitional oath 
a new thing at that time in the church’s procedure (as explained ost), but this per- 
ticular form of oath was in the 1200’s being much enlarged in its application. The 
form jusjurandum calumnie (which, as explained fost, included the oath de veritate 
dicenda) had been in 1125-30 not yet usable, in the church’s practice, for clerical per- 
sons and in spiritual causes: Corp. Jur. Canon., Decretal. ii. 7, de jur. calum. cc. 1, 2; 
So, too, in 1145-53 “tnusitatum est”: ib. c. 4; by 1181 it was authorized for the 
clergy, “consuetudine non obstante”: ib. c. 5; and finally, by 1294-1303, under Boni- 
face VIII., it was prescribed in all spiritual causes: Sexti Decretal. ii. 4, de jur. calum. 
cc. 1, 2; compare also Lindwood, ii. 60. All this shows plainly enough what Otho 
meant in prescribing it for spiritual causes in England, in 1236, by his “obtenta con- 
suetudine in contrarium non obstante ;” and Coke’s argument falls to the ground. 
There is, to be sure, an apparently opposing passage (not cited by Coke) in the Con- 
stitution of Clarendon, c. 6, of 1164 (Stubbs, Sel. Chart., 238): “ Laici non debent 
accusari nisi per certos et legales accusatores et testes in presentia episcopi, ita quod arch- 
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Nevertheless (though the king’s lawyers cared nothing about it). 
this procedure of Otho’s and Boniface’s, the jusjurandum de vert- 
tate dicenda (which we may call the inquisitional oath, as dis- 
tinguished from the compurgation oath) ! was then, for the church, 
an innovation. Hitherto, the trial by compurgation, or formal 
swearing of the party with oath-helpers, and the trial by ordeal, 
had been the common methods of ecclesiastical trial and decision. 
But in the early 1200's, under the organizing influence of Inno- 
cent III., one of the first great canonists in the papal chair (1198- 
1216), new ideas were rapidly germinating in church law.2 The 
trial by ordeal was formally abolished by the church in 1215. 
The trial by compurgation oaths “was already becoming little 
better than a farce.” There was a decided need of improvement 
in method. One of the marked expedients in. this improvement 
was the inquisitional or interrogatory oath, introduced and devel- 
oped in the early 1200's, chiefly by the decretals of Innocent III. 5 





diaconus non perdatjus suum.” But this could not refer to Otho’s new oath of 1236, 
for the simple reason that the latter did not come in, nor anything of the kind, until 
the next century (see the citations fost). Moreover, this particular Clarendon clause 
(whatever it meant) seems not to have been opposed to the church’s claims, for in a 
Vatican MS. of that constitution, it is said, while two other clauses are marked 
“ toler.” and the rest “ damn.,” this clause 6 is ignored entirely : Gieseler, Eccles. Hist., 
Hull's. ed. 1857, iii. 65; Smith’s Hull’s ed. 1857-8, ii. 289 (the contrary statement, in 
Poll. & Mait., i. 437, that “ the pope seems to have condemned this constitution as a 
whole,” is based.upon authorities not here accessible for comparison). Probably the 
Clarendon clause was aimed at some sort of reform in the compurgation system, which 
was then degenerate (as noted fost); moreover, who could be an “accusator” was 
then a much discussed question. in church law: Decretal. ii. 7, de accus. Or it may 
have concerned the then changing judicial relation between the archdeacon and the 
episcopal ordinary: Schulte, Kathol. Kirchenrecht, § 59, iii.; Lea, Inquisition, i. 309. 

Since printing, the remark has been observed in Poll. & Mait., i. 131, that the bear- 
ing of this clause is “ very obscure.” 

1 The word inguirere is the typical word in the passages of the Decretals issued 
under the new procedure. 

2 Schulte, Katholische Kirchenrecht, 1873, 3d ed., § 100, iii.; Poll. & Mait., i. 426; 
Lea, Inquisition, i. 309; Gieseler, Eccles. Hist., Hull’s ed., iii. 157. This new move- 
ment was part of a general one, affecting also the substantive law of the church; on 
the procedure side, the rise of the papal inquisition of heresy, in the late 1200’s, was 
another related phase. 

8 Thayer, Prelim. Treatise, 37; Lea, Superstition and Force, 4th ed. 419. 

# Poll. & Mait., i. 426, 425. 

5 The first appearance of it, as administered to a party accused, seems to occur in 
Innocent’s decretals of 1205 and 1206 (Decretal. v. 1, de accusationibus, cc. 17, 18), 
where, as the “ forma juramenti,” the persons charged “meram et plenam dicant in- 
guisttoribus veritatem ;” so also in 1208: ib. ii. 27, de sententia, c. 22 (an instructive 
case). As still a secondary resort, it appears, soon afterwards, under Honorius III, 
in 1216 (ib. ii. 24, de jurejurando, c. 32); and by the time of Gregory IX., in 1239, 
Innocent IV., in 1245, and Boniface VIIL, 1294-1303, it comes to be the usual require- 
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The time-worn compurgation oath had operated as a formal appeal 
to adivine and magical test or Gottesurtheil ; there was no inter- 
rogation by the tribunal; the process consisted merely in daring 
and succeeding to pronounce a formula of innocence, usually in 
company with oath-helpers.* But the new oath pledged the accused 
to answer truly,? and this was followed by a rational process of 
judicial probing by questions to the specific details of the affair, 
after the essentially modern manner. The former oath operated 
of itself as a decision, through the party’s own act ; the latter merely 
furnished material for the judge with which to reach a personal 
conviction and decision. This was an epochal difference of method. 
Indeed, the radical part played, for the progress of English pro- 
cedure, by the new jury trial in the 1200’s and 1300’s, was paralleled, 
in a near degree, for ecclesiastical procedure, by the inquisitional 
oath in the 1200’s. There were, to be sure, as time went on, several 
varieties of form to the oath. The chief forms were the simple 
juramentum de veritate dicenda (used in Boniface’s English consti- 
tution of 1272, quoted supra), and the broader jusjurandum calum- 
nie de veritate dicenda (used in Otho’s English constitution of 
1236, quoted supra) ;* but their unity consisted in the subjection 





ment and the typical mode of procedure (Sexti Decretal. i. 1, de judictis, c. 1; ii. 4, 
de jur. calum. cc. 1, 2; ii. 10, de testibus,c. 2). As late as the Lateran Council of 
1215, the old compurgation oath had still prevailed as the regular mode of trial for 
heresy: Decretal. v. 7, de hereticis, c. 13 (= c. 3 of Concil. Lat.); but by the middle of 
that century the new oath became the customary instrument in the papal inquisition 
of heresy; which indeed owed its effectiveness largely to the new methods: Lea, In- 
quisition, i. 306, 313, 337, 411, 559- 

1 Brunner, Deutsche Rechtsgeschichte, i. 398, 427, 433, 435- For the church’s com- 
purgation oath, as distinct both in name and substance from the inquisitional or 
interrogatory oath, see good examples in Decretal. v. 34, de purg. canon. cc. 5, 13, 16; 
Decret. Pars II, causa V, qu. V, cc. 12, 15, 17, 19 (A. D. 1130-1148). 

2 “ You swear that you shall make true answers to all things that shall be asked of 
you;” thus it was handed down in the 1600’s. In the 1200’s, its nature is well illus- 
trated in a case of 1239, under Gregory IX.: Sexti Decretal. ii. 10, de testibus, c. 2; 
“ recepto juramento de veritate dicenda, iniungas dictis abbati et priori [the opposing 
parties], wt tam ponendo quam respondendo dicant veritatem quam super positionibus 
[i.e., specific allegations of fact] “di sub bulla nostra transmissis ipsi sciunt et illos 
intelligunt in quorum animas juraverunt. Preterea, sigillatim super quolibet articulo 
in qualibet positione contento facias a partibus sufficienter adinvicem responderi.” 

8 The difference between these two forms needs a little explanation. The jusju- 
randum calumnie was primarily a general pledge that the cause was a just one; and 
originally it had been used independently in civil cases long before the old compurgation 
procedure had ceased to exist, —that is, as early as the 1100’s: Decretal. ii. 7, de jur. 
cal., c.1. But, as time went on, it came to include a clause de veritate dicenda, or at 
any rate to be associated with that oath as a preliminary to every cause; this appears 
from 1245 onwards: Sexti Decretal. ii. 1, de judicits, c. 1; ii. 9, de confessis, Cc. 2; ii. 4, 
de jur. cal. cc. 1,2; Lindwood, ii. 60. Thus it became associated with and equally sig- 

81 
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of the accused to a rational specific interrogation for the purpose 
of informing the judge. 

Yet there was a distinction of real consequence (upon which 
everything came later to turn), regarding the different preliminary 
conditions upon which a party could be put to this or any other 
oath. There must be some sort of a presentment, to put any per- 
son to answer. But*must that come from accusing witnesses or per 
famam vicine or the like (corresponding to our notion of a gui 
tam or a grand jury)? Or might it be begun by an official com- 
plaint (corresponding to our information by the attorney-general) ? 
Or might the judge er officio mero summon the accused and put 
him to answer, in hopes of extracting a confession which would 
suffice? And in the last method, must the charge at least be 
brought first to the judge’s notice per famam, or per clamosam insin- 
uationem, “violent suspicion”? Such were the questions of pro- 
cedure which later formed the essential subject of dispute! The 
last question became in the subsequent history the most important 
one; and it was apparently to be answered, in the strictness of the 
law, in the affirmative. Nevertheless, the matter was complicated 
by the varieties of detail in procedure, and there were differences 
of phrasing in the various decretals that served as authority. It is 
enough here to note that the third method of trial — the zxguzsztzo 
or proceeding ex officio mero — became a favorite one for heresy 
trials; and that its canonical lawfulness in some shape was sup- 





nificant of the new inquisitional oath procedure by the time of Boniface’s English 
constitution, supra. The typical feature of that procedure, however, whether as a 
separate oath or as a clause in a larger oath, was the requirement de veritate dicenda, 
i. e., to answer specific interrogatories. For forms of this, see Lea, Inquisition, i. 399. 
For other forms of oath, see Burn, Eccles. Law, “ Oaths,” who is, however, not clear 
on the present subject. Gibson, Codex Jur. Eccl. Angl., 1011, has something, but not 
very helpful. 

1 This triple classification of the preliminary procedure, — accusatio, denunciatio, in- 
guisitio, —which became the foundation of later discussions (Lea, Inquisition, i. 310, 
401 ; Schulte, Kathol. Kirchenrecht, § 100), is said to have been founded on c.8 of the 
canon of the Lateran Council of Innocent III., in 1215 (Hefele, Conciliengeschichte, 
2d ed., v. 885); and so it doubtless was. But Innocent apparently composed that 
canon by adopting part of the language of two of his earliest decretals, of 1199 (De- 
cretal. v. 3, de simonia, c. 31, to the Prior of St. Victor; ib. v. 1, de accus. c. 17, to the 
Bishop of Versailles), and the “ ¢ribus modis” of the former of these appear later as 
the classification in v. i. de accus. c. 24, identical with the Lateran Council’s canon. — 
The phrase ex officio, destined to become so famous in England, in connection with 
the third mode, seems taken from the same c. 31, de simonia, of 1199: “ nos frequenti- 
bus clamoris excitati, ex officio nostro voluimus inquirere de premissis ;” SO again, also 
in 1199, ib. v. 32, de purg. canon. c. 10: “licet contra eum nullus accusator legitimus 
appareret, ex officio tuo tamen, fama publica deferente, voluisti plenius inquirere veri- 
tatem.” 
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ported by clear authority.!. About the year 1600, there came to be 
much pamphleteering on this point; and a formal opinion of nine 
canonists declared the lawfulness of putting the accused to answer 
on these conditions: “Licet nemo tenetur seipsum prodere [i. e. 
accuse], amen proditus per famam tenetur seipsum ostendere utrum 
possit suam innocentiam ostendere et seipsum purgare.”* Thus, on 
the one hand, it was easily arguable that, in etclesiastical law, the 
accused could not be put to answer er officio mero without some 
sort of witnesses or presentment or bad repute; and in this sense 
an oath ex officio (as it came to be called) might be claimed (as it 
was claimed) to be a distinct thing from the same oath when ex- 
acted on proper conditions, and to be therefore canonically unlaw- 
ful. But, on the other hand, it is plain to see, also, how, in the 
headlong pursuit of heretics and schismatics under Elizabeth and 
James, the ex officio proceeding, lawful enough on Innocent III.’s 
conditions about clamosa insinuatio and fama publica, would de- 
generate into a merely unlawful process of poking about in the 
speculation of finding something chargeable. In short, the com- 
mon abuse, in later days, of the er officio proceeding led to the 
matter being argued, in English courts and in popular discussion, 
as if this oath were either wholly lawful or wholly unlawful ; 
though, in truth, by the theory of the canon law, it might be 
either, according to the circumstances of presentment. 

But (to take up again the story of Otho’s and Boniface’s decrees) 
all these distinctions, it must be clearly understood, did not trouble 





1 As to the conditions precedent to an ex officio inquisition, lawfully putting a party 
to his oath, the foregoing extracts in note I, p. 616, suggest something of the original 
orthodox practice; as also the following passages: ib. v. 1, de accusationibus, c. 21, 
A. D. 1212: “inguisitio fieri debeat solummodo super illis de quibus clamores aliqui pro- 
cesserunt ;” ib.c. 24, A.D. 1215: “ debet inquisitionem clamosa insinuatio praevenire ;” 
see also ib. cc. 17, 19, 20, 23, 24; V. 34, de Purg. canon. Cc. 1, 5,6, 10, 12, 15; Sexti De- 
cretal. Vv. 1, de accus. ¢. 2; Lindwood, i. 109: “a principio, ubi inquisitio sit generalis 
[i. e. a roving commission, without specific accusation], non debet exigi juramentum 
per quod aliquis peccatum alicujus occultum prodere cogatur ; ex quo tamen crimina 
sine juramento corrigenda, poterit inqguisitor super his exigere juramentum ;” i. 17: 
“ Inquisitio preparatoria fit sine exactione juramenti.” — This much is worth noticing 
in detail, because it is this precise point of procedure in the canon law which led ulti- 
mately to so different a thing as our modern privilege against self-criminating testimony. 

2 Strype’s Life of Whitgift, 339, App. 136 ¢¢ passim ; compare (1749) Conset’s Prac- 
tice of the Spiritual Courts, p. 384, pt. vii., cc. 1,6; p. 100, pt. iii. c. 3, § 2. Compare 
this statement with Lindwood’s, quoted supra, antedating it by several centuries. The 
uncertain phrasing of the later custom and law in the church is seen in Archbishop 
Whitgift’s claim, in 1584 (Strype, 157, App. 63), when using the above formula, that if 
a man is “ proditus per denunciationem alterius, sive per famam,” he is bound “ seipsum 
ostendere ad evitandum scandalum et seipsum purgandum.” — 
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the lay powers in their controversy of earlier days with the church 
on English soil. At the time of Edward's statute De Articults 
Cleri, in the early 1300's, the royal power is not at all concerned, in 
this respect, with the method of ecclesiastical procedure, but only 
with the limits of that jurisdiction. Otho’s and Boniface’s consti- 
tutions of the 1200’s were issued under a new and improved pro- 
cedure in the church; if the king’s lawyers had thought about it 
at all, they would probably have welcomed the better methods, for 
they certainly were dissatisfied with the church’s old-fashioned com- 
purgation methods.! But the jurisdictional controversy was the 
vital one, as the Articuli Cleri show in every paragraph. Wher- 
ever the king and his councillors concede this jurisdiction, there 
they are found ready enough to concede to the fullest the usual ec- 
clesiastical procedure. In this very statute, indeed, De Articulis 
Cleri, they concede the church’s oath-procedure where jurisdiction 
is conceded, i. e. in matrimonial and testamentary causes. As time 
goes on and the church becomes occupied with heresy trials, the 
same complaisance is equally plain. Towards the end of Richard 
II.’s time, during the Lollard agitation, the church began, in 1382,? 
to receive temporal sanction for its claims in the field of heresy, 
and finally, in 1401,5 a statute gave to the church the punishment 
of heretics ; these were to be arrested and detained by the dio- 
cesan when “defamed or evidently suspected,” until they “do canon- 
ically purge him or themselves,” the diocesan to “ determine that 
same business according to the canonical decrees.” Here is no 
objection to the oath or to the ex officio procedure, but a sanction 
of the church’s usual rule. Under this statute Archbishop Arun- 
del, with renewed vigor, conducted his campaigns against here- 
tics ;* and under it were all subsequent prosecutions conducted 
for more than a century. 

After a long period, however, there finally appears the little rift 
within the lute. In 1533, the statute of Henry IV., of 1401, was 
repealed,® by a statute which did not take away the church’s juris- 
diction over heresy, nor yet oppose its power to put the accused 





1 Poll. & Mait., i. 426, giving numerous examples. These learned and distinguished 
authors’ incidental suggestion that “ very possibly the lay courts would have prevented 
the prelates from introducing in criminal cases any newer or more rational form of 
trial” is opposed to what is above advanced; yet, for lack of their reference to a plain 
authority, is still open to respectful dissent. 

2 St. § Rich. II. 2d sess. c. 5. 

8 St.2 H.IV.c. 15. In 1414, St. 2 H. V.c.7, another statute provided for deliv- 
ering indicted heretics to the ordinary, to be tried by the church’s procedure. 

* Stubbs, Const. Hist., ii. 488; iii. 32, 357-365; Lindwood, i. 298. , 

§ St. 25 H. VIII. c. 14. 
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on inquisitional oath, but did insist on something more than ex 
officio proceedings ; it provided that “every person presented or 
indicted of any heresy, or duly accused by two lawful witnesses, 
may be . . . committed to the ordinary [of the church] to answer 
in open court.” Here was the first portent of the new phase of the 
contest. Under the brief liberality of Edward VI, in 1547, this 
whole jurisdiction over heresy was taken away ;! but under Mary, 
in 1554, the extreme statute of Henry IV. was revived? Then, 
Mary’s statute was in turn repealed, in 1558, by Elizabeth,® who at 
the same time took into her own hands the church’s powers, and, 
with the Court of High Commission, introduced new features into 
the controversy. 

2. a. Under Elizabeth and James, and to the end of the story, 
there appears no further doubt (material to us now) as to the juris- 
diction of the ordinary church courts ; it was confined, in its control 
of laymen, to causes “matrimonial and testamentary ;” and it was 
constantly prohibited from holding them to answer in other classes 
of cases. So also the Court of High Commission in Causes Eccle- 
siastical,* which Elizabeth, as head of the church, now constituted, 
in 1558, as an extraordinary instrument for carrying out her church 
policy, worked under similar limitations, though it constantly strove 
to exceed them, and though it perhaps had jurisdiction over heresy. 
So, too, that offshoot of the Privy Council, known as the Court of 
the Star Chamber (probably first organized in 1487, but not begin- 
ning until Elizabeth’s time to exercise actively its great and for 
some time useful powers), had by its charter so broad a jurisdic- 
tion that little dispute could be made on that score.® 

6. Thus, the emphasis of controversy now shifted. It had in the 
1300's concerned jurisdiction ; it now concerned methods. The 
objection portended in 1533, in the statute of 25 H. VIII. c. 14 
(above quoted), was now to be the vital one. The Court of High 
Commission of course followed ecclesiastical rules: the Court of 
Star Chamber did likewise, in what concerned the procedure of 
trial No one is going yet to object to their general process 





1 St. 1 Edw. VI. c. 12, § 3. 2 St. 1-2 P. & M.c. 6. 

8 St. 1 Eliz.c.1,§ 15. Whether thus the statute of Henry VIII. was revived would 
be a question; Coke cites it as if in force: 12 Rep. 27; see the Case of the Bishops, 
12 Rep. 7. Itdid not much matter, since Elizabeth’s High Court claimed even ampler 
powers. 

4 St. 1 El. c. 1; Gneist, Const. Hist., ii. 170, 240; Coke, 4 Inst. 324, 12 Rep. 19. 

5 St. 3 H. VII. c. 1; Gneist, ii. 183, 245, 287; Coke, 4 Inst. 60; Stephen, Hist. 
Crim. Law, i. 173 ff. 

6 The Star Chamber Court, though its membership fluctuated, usually included the 
chancellor and the two chief justices ; so that there was no lack of legal learning in it. 
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of putting the accused to answer upon oath; but there is to be 
much opposition to the preliminary methods, to the lack of a pre- 
sentment, to charging a person ex offgio mero. There was here 
some room (as we have seen) for uncertainty as to the proper 
canonical methods; and these courts were to strain all the possi- 
bilities, and even to exceed them. 

The Court of Star Chamber seems to have raised no special 
antagonism during the 1500’s, nor until James’s time, in the next 
century. Nor did the Court of High Commission, under the first 
five commissions. But in 1583, the sixth was issued, with Arch- 
bishop Whitgift at the head,—a man of stern Christian zeal, de- 
termined to crush heresy wherever its head was raised. He pro- 
ceeded immediately to examine clergymen and other suspected 
persons, upon oath, after the extremest er officio style. From this 
time onwards there is much concerning this oath.1 That it was 
canonically and statutably lawful was at least atguable.? The re- 
pealed statute of Henry VIII., c. 14, in 1533 (quoted above), which 
might otherwise have been urged against its methods, was now of 
doubtful validity. Furthermore, the royal courts of common law, 
early in the agitation, had plainly declared these doings lawful on 
certain conditions. In 1589, the question had been first raised in 
the Common Pleas, in Collier v. Collier. In 1591, in Dr. Hunt’s 





1 Hallam, Const. Hist., i. 200 ff.; Neal, History of the Puritans, 1st ed., i. 274, 277, 
281-286; Strype’s Life of Whitgift, App. 49. Neal remarks that this was the first 
Commission to use the oath in ex officio manner. 

2 In 1583, certain ministers, under examination by Whitgift, had applied to Lord 
Burleigh to protect them; he mildly expostulated with the Archbishop, protesting 
that “this not a charitable way;” but the Archbishop firmly answered that “it is so 
cleare by law that it was never hitherto called in doubt ;” and the matter ended (Neal, 
History of the Puritans, 1st ed., i. 281-286; Strype’s Whitgift, 157, 160, App. 49, 63). 

8 Note 3, p. 619, ante. 

4 4 Leon. 194; Cro. El. 201; Moor 906; charge of incontinency ; according to one 
report, no decision was reached; by two others, the prohibition was granted. Coke 
was counsel for the petitioner, and cited the writs on the jurisdictional statute de 
articulis cleri, claiming that “nemo tenetur seipsum prodere in such cases,” but only 
“in causes testamentary and matrimonial.” 

The king’s judges were evidently new to the question, for in 1590, when the dis- 
senting preacher Udall was being examined before (probably) the High Commission 
Court as to the authorship of the Martin Marprelate books, and refused to answer, 
saying, “to swear to accuse myself or others, I think you have no law for it,” Ander- 
son, J., of the King’s Bench, bade Egerton, Solicitor-General (afterwards Lord Chan- 
cellor), tell Udall what the law was, and Egerton declared: “ Your answers are like 
the seminary priests’ answers, for they say there is no law to compel them to take an 
oath to accuse themselves ;” and afterwards, when Udall again said he was not bound 
to answer, Anderson, J., replied, “ That is true, if it concerned the loss of your life,” 
but “you ought to answer in this case” ( 1 How. St. Tr. 1271, 1274). This remark of 
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Case,! the King’s Bench refused to sustain an indictment for ad- 
ministering the oath on a charge of incontinency, since “ the oath 
cannot be ministred to the party but where the offence is pre- 
sented first by two men, guod fuit concessum; and it was said, it 
was so in this case.” So also, in the same year, when the case 
of the preacher Cartwright and his followers, for refusing to take 
Whitgift’s oath and make answer, was brought up for a final settle- 
ment, all the chief judges and law officers gave it as their opinion 
that the refusal was unlawful.? Up to this time, then, it would 
seem that the stricter ecclesiastical rule was conceded by the 
highest authorities to be unimpeachable by common law courts. 
When James I. came to the throne, in 1603, the church’s claim 
was, if anything, strengthened ; for James, in his own conceit, was 
as good a canonist as theologian, and would be prone to favor so 
useful an engine against heretics as the proceeding er officio. In 
the first scenes of his career, he appears plainly vouching for it. 
So, too, when Bancroft succeeds Whitgift as Archbishop, bringing 
a like zealotry to the office, the common law judges seem to have 
been still complaisant.* 

But in 1606 Sir Edward Coke comes to be Chief Justice of the 





Anderson does not in terms fit any of the supposed rules; yet in the very next year, 
in Dr. Hunt’s case, infra, he concurs in laying down the strict ecclesiastical rule; so 
that his views were as yet in formation. 

1 Cro. El. 262. 

2 Strype’s Whitgift, 338, 360, App. 138; Neal, Puritans, 2d ed., i. 337 ff.; the offi- 
cers were the two Chief Justices, the Chief Baron of the Exchequer, Sergeant Puck- 
ring, and the Attorney-General and Solicitor-General. 

8 Jan., 1604, Conference on Church Reformation, Neal’s Puritans, 2d ed., i. 402; 
2 How. St. Tr. 70, 86 (a Lord: “ The proceedings in that court [of the High Commis- 
sion] are like the Spanish Inquisition, wherein men are urged to subscribe more than 
law requireth, and by the oath ex officio forced to accuse themselves;” Whitgift, 
Archbishop of Canterbury: “ Your lordship is deceived in the manner of proceeding, 
for if the article touch the party for life, liberty, or scandal he may refuse to answer; ” 
Egerton, Lord Chancellor: “ There is necessity and use of the oath ex officio in divers 
courts and causes ;” His Majesty, James I., “here soundly described the oath ex 
officio, for the ground thereof, the wisdom of the law therein, the manner of proceed- 
ing thereby, and profitable effect of the same”). But the prelates were weakening; 
Whitgift, twenty years before, in his passage at arms with Burleigh (cited supra, note 2 
p. 620), had never made the concession here recorded, or anything like it. 

* 1605, Bancroft’s Articuli Cleri, and the Judges’ Answer, 2 How. St. Tr. 131, 155 
(Objection [by the clergy, that the Judges issue a prohibition to the clergy on the 
ground] “that the party ought to have a copy of the articles being called in question 
ex officio, before he should answer them;” Answer [by the Judges]: “ Yet ought 
they to have the cause made knowne unto them, for which they are called ex officio, 
before they are examined, to the end that it may appeare unto them, before their ex- 
amination, whether the cause be of ecclesiasticall cognizance; otherwise they ought 
not to examine them upon oath”). 
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Common Pleas, and a change begins gradually. Coke had been 
counsel for Collier in 1589, and had perhaps thus acquired his 
convictions. It is well known that he set himself, as judge, against 
the ecclesiastical courts’ pretensions in general. At first, how- 
ever, he avoided a direct issue on the er officio oath. His first 
case, in 1609, he decided on other points.? His next, in 1615, was 
allowed to drag on for a year or more, with repeated adjournments 
and other expedients intended to induce either the accused or the 
High Court of Commission to yield a point and avoid the direct 
issue. The plain opinion of Coke, and, apparently, the final de- 
cision of the court, was that the oath was improperly put by the 
ecclesiastical court ; yet the objectionable thing seemed to be, not 
that the accused should be compelled to answer, but that he should 
be charged ex officio, in a cause not testamentary or matrimonial 
but penal. In the mean time (in 1610, 1611, and 1615), three 
other cases had come before the common law courts, presumably 
the King’s Bench, and from their imperfect reports it may be in- 
ferred that a similar view was now prevailing there.© The change 
had thus substantially been effected.6 Archbishop Abbot, a man 





1 Ante, note 4, p. 620. 
2 1609, Edwards’ Case, 13 Rep. 9 (Coke, C. J., and three others; prohibition granted 
against the High Court of Ecclesiastical Causes, in putting Edwards to his oath, on 
a charge of libel, as to his meaning in the words uttered; resolved on three grounds, 
first, the matter was temporal, not ecclesiastical; secondly, it was not for this special 
court; thirdly, “in cases where a man is to be examined upon his oath, he ought to 
be examined upon acts or words, and not of the intention or thought of his heart; 
and if any man should be examined upon his oath what opinion he holdeth concern- 
ing any point of religion, he is not bound to answer the same;” nothing was men- 
tioned by party or judges, as to a privilege against matter involving a penalty, nor is 
the ex officio oath declared unlawful). 

8 Dighton v. Holt, 3 Bulstr. 48; briefly reported in Moor 840; 2 Cro. 388; 1 Rolle 
337; Jura Eccles. 355, 9. 

4 In 12 Rep. 26, “Oath Ex Officio,” is given by Coke an opinion, said by him to 
have been rendered by himself, as Chief Justice, as early as 1607, to the Commons, on 
their request; in this he plainly declares that in the ecclesiastical courts “no layman 
may be examined ex officio, except in two causes,” matrimonial and testamentary. 
But the above date is doubtful; the volume was not printed until after his death, and 
its authority is not of the best. 

5 1610, Mansfield’s Case, Rolle’s Abr. “ Prohibition,” (T) 4 (a clergyman was al- 
lowed to be examined on oath for preaching heresy); 1611, Clifford v. Huntly, ib. 
(T) 6, Jura Eccles. 427, 7 (a woman was not allowed to be examined as to a forfeit- 
ure); Huntley v. Cage, 2 Brownl. 14 (apparently the same case); 1615, Bradston’s 
Case, Rolle’s Abr. “ Prohibition,” (T) 1; Jura Eccles. 355, 9 (a layman was not bound 
to answer as to an offence involving forfeiture). All these, of course, are cases of 
prohibitions issuing to the ecclesiastical court. 

6 In Spendlow v. Smith, Hob. 84, Jura Eccles. 428, probably, late in 1615, a plain 
ruling was made; in a suit in the church court for dilapidation, charging a lease for 
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of less rabid views, had in 1610 succeeded Bancroft ;! Coke had 
carried his views to the King’s Bench, as Chief Justice, in 1613 ; 
and the matter seems to have been so far settled (in respect to the 
ecclesiastical claims) that no further case occurred,? until in 1640, 
the statute (quoted later) put an end, for the time, to further 
doubt. 

But the Star Chamber claims remained still to be faced. What 
had been settled was (in effect) merely that the ecclesiastical courts 
(including that of High Commission) could not, as a matter of 
jurisdiction and procedure, put laymen to answer, er officio, to 
penal charges. But this did not touch the Court of Star Chamber. 
Its conceded jurisdiction was ample enough to fine and imprison 
for almost any offence that it chose to pursue.’ The very statute 
that organized it, in 1487, expressly vested in it the authority to 
examine the accused on oath in criminal cases, without naming 
even such restrictions as the ecclesiastical law conceded ; ‘ and its 
right to examine in this fashion, wherever the case was within its 
jurisdiction, seems to have been conceded under Henry VIII. and 
Elizabeth, all through the 1500’s.° But as James’s reign went on, 
and its practices became arrogant and obnoxious, so its use of the 
ex officto oath came to share the burden of criticism and discontent 
which that procedure in the ecclesiastical courts excited. The 
common-law courts seem to have found no handle against its oath- 
procedure, even after Coke’s accession to the bench. But though 





years and fraud, the defendant was put to his oath as to the fraud ; this was held un- 
lawful, “ for though the original cause belong to their cognizance, yet the covin and 
fraud is criminal, and. . . punishable both in the Star Chamber and by the penal 
laws of fraudulent gifts, and not to be extorted out of himself by his oath.” 

1 Neal, Puritans, i. 450. 

2 Except Jenner’s Case, in 1621 (Jura Eccles. 427, 6; Rolle’s Abr. “ Prohibition,” 
(T) 5; briefly reported, in accord with Edwards’ Case, supra), and Latters v. Sussex, 
undated, but before 1616 (Noy 151). 

8 Ante, note 5, p. 619. 

# St. 3 H. VII. c. 1. 

5 1589, Rither’s Case, Cro, El. 148, semble ; 1591, Buckley v. Wood, Cro. El. 248. 

8 In the following two cases, Coke himself, at the very time when he was opposing 
from the bench (as already observed) the ex officio oath of the High Commission 
Court, appears as a consenting party to the enforcement of the even looser practice 
of the Court of Star Chamber: 

1610, Andrew v. Ledsam, 2 Brownl. 49 (A. exhibited his bill in the Star Chamber 
against L., a broker, for defrauding him by forging deeds to represent the investments 
made by him with A.’s money; “ L. had forged and counterfeited them, as he hath 
confessed upon his examination, upon interrogatories administered by the plaintiff in 
this court”; the only question was whether, among his punishments, he should lose 
one ear or both; “and these doubts were resolved by Coke, Chief Justice of the 
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there was no explicit judicial condemnation, there was, after a time, 
more than one formal questioning of it.1 The analogy of the doc- 
trine already settled by Coke in 1607-1616, for the ecclesiastical 
courts, was naturally invoked. Towards the end of its career, it 
would seem that some impression was being made on the court’s 
own theory of orthodoxy.” 

3. But its time in the kingdom was now drawing to an end ; and 
the trial which seems to have precipitated the crisis came in 1637, 
—a case full of instruction for our present history. John Lilburn, 
an obstreperous and forward opponent of the Stuarts (popularly 
known as “ Freeborn John’’), constituted somewhere between a 
patriot and a demagogue, had the obstinacy to force the issue. 
A decade later, he came into a similar collision with the Parlia- 
ment’s government ; but he makes his entrance as a victim of the 
King’s Star Chamber : — 

1637-1645, Lilburn’s Trial, 3 How. St. Tr. 1315 ff. ; John Lilburn was 





Common Bench,— where they were moved,—and Fleming, Chief Justice of the 
King’s Bench, that L. should lose but one ear” ) ; 

1613, Countess of Shrewsbury’s Case, 12 Co, 94, 2 How. St. Tr. 769 (before a council, 
including the Chancellor, the two Chief Justices, Coke being one, and the Chief Baron, 
probably the Star Chamber in substance; the Countess of Shrewsbury, being brought 
before the Council and “ required to declare her knowledge” as to the escape of Lady 
Arabella Stuart, which the Countess was said to have abetted, declined to answer, first, 
because she had made a vow to God to keep the matter secret, and next, because she 
was privileged as a peer not to testify, except before her peers; both these claims 
were totally repudiated, and she was adjudged in high contempt ; nothing was said, by 
either the party or the judges, of the procedure or the present privilege; yet it was 
certainly involved, if it had existed). 

1 1629, Stroud’s Trial, 3 How. St. Tr. 235, 237; Cobbett’s Parl. Hist., ii. 504, 526 
(certain members, including Hollis, Eliot, and others, having been arrested and exam- 
ined by the king’s order, and having refused “to answer out of parliament what was 
said and done in parliament” concerning treasonable utterances, the judges, being 
asked whether this refusal was not a high contempt, answered all “ that it is an offence, 
punishable as aforesaid, so that this do not concern himself but another, nor draw 
him to danger of treason or contempt by his answer ;” this was an equivocal utter- 
ance); 1644, Archbishop Laud’s Trial, 4 id. 315, 385, 397 (being charged with unlaw- 
fully tendering the oath ex officio, some years before, he answers that “that was the 
usual proceeding in that court [i. e., Council of the Star Chamber];” it was “ then 
the common, and for ought I yet know, then the legal course of that court”). 

2 Ante 1635, Hudson, Treatise of the Court of Star Chamber, in Hargr., Collect. 
Jurid., i. 209 (“ But the great question hath been, whether a witness which in exami- 
nation will not give any answer shall be compelled to make answer to the interroga- 
tories. .. . Therefore, if a witness conceive that the answering of a question may 
prejudice himself, it seemeth that he need not to answer; for he is produced to testify 
betwixt others,and not to prejudice himself”); 208 (“neither must it question the 
party to accuse him of a crime, for it is an high contempt to make the justice of this 
court an instrument of malice”). But Lilburn’s case, fost, shows plainly that the prac- 
tice was very different from Hudson's exposition. 
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committed to prison by the Council of the Star Chamber, including the 
Chief Justice of the King’s Bench, on a charge of printing or importing 
certain heretical and seditious books; on examination, while under 
arrest, by the Attorney-General, having denied these charges, he was 
further asked as to other like charges, but refused, saying: “I am not 
willing to answer you to any more of these questions, because I see you 
go about by this examination to ensnare me; for, seeing the things for 
which I am imprisoned cannot be proved against me, you will get other 
matter out of my examination ; and therefore, if you will not ask me 
about the thing laid to my charge, I shall answer no more;.. . and of 
any other matter that you have to accuse me of, I know it is warrantable 
by the law of God, and I think by the law of the land, that I may stand 
upon my just defence and not answer to your interrogatories.” After- 
wards, “some of the clerks began to reason with me, and told me every 
one took that oath, and would I be wiser than all other men? I told 
them, it made no matter to me what other men do.” Then, when examined 
before the Chamber itself, he again refused, saying, “I had fully answered 
all things that belonged to me to answer unto,” but as to things “con- 
cerning other men, to insnare me, and get further matter against me,” he 
was not bound “ to answer such things as do not belong unto me; and 
withal I perceived the oath to be an oath of inquiry,” i.e. ex officio, “ and 
of the same nature as the High Commission oath,” which was against the 
law of the land, the Petition of Right, and the law of God as shown in 
Christ’s and Paul’s trials; yet, “if I had been proceeded against by a 
bill, I would have answered.” Then the Council condemned him to be 
whipped and pilloried, for his “ boldness in refusing to take a legal oath,” 
without which many offences might go “ undiscovered and unpunished ;” 
and in April, 1638, 13 Car. I., the sentence was executed. On Nov. 3, 
1640, he preferred a complaint to Parliament, and on May 4, 1641, the 
Commons (having not yet abolished the Star Chamber Court) voted that 
the sentence was “illegal and against the liberty of the subject,” and 
ordered reparation. But, the petition going for a while no further, he 
applied once more, and on Feb. 13, 1645 (1646), the House of Lords 
heard his petition by counsel, Mr. Bradshaw urging for him the sentence’s 
illegality, “the ground whereof being that Mr. Lilburn refused to take an 
oath to answer all such questions as should be demanded of hin, it being 
contrary to the laws of God, nature, and the kingdom, for any man to be 
his own accuser ;” and Mr. Cook arguing that, without an information, 
“to administer an oath was all one with the High Commission,” whereon 
the Lords ordered that the said sentence “be totally vacated... as 
illegal, and most unjust, against the liberty of the subject and law of the 
land and Magna Charta ;” and on Dec. 21, 1648, he was finally granted 
43000 in reparation. 


Lilburn’s case, together with those of Prynne and Leighton 
(whose grievances were of another sort), were sufficiently notorious 
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to focus the attention of London and the whole country. The 
Long Parliament (after eleven years of no Parliament) met on 
Nov. 3, 1640. Lilburn was on the spot that day with his petition 
for redress. In March, 1641, a bill was introduced to abolish the 
Court of Star Chamber, as well as (then or shortly after) a bill to 
abolish the Court of High Commission for Ecclesiastical Causes. 
These were both passed July 2-5 of the same year ;? and in the 
latter statute was inserted a clause which forever forbade, for any 
ecclesiastical court, the administration ex officio of any oath requir- 
ing answer as to matters penal? This clause was in substance 
reénacted as soon as the Restoration of the Stuarts was effected.* 

But was the oath hereby ¢ofa/ly abolished in ecclesiastical courts, 
—that is, was it the ex officio proceeding only that was abolished, 
and could a man still be put to answer in a penal matter, in a cause 
lying within the court’s jurisdiction and begun by proper canonical 
presentment? This question fairly remained open under the first 
statute, though less plausibly under the second one. During the 
next fifteen years after the enactment of the second statute, the 
matter came often before the courts, in applications for prohibi- 
tions. The various rulings are hardly to be reconciled.’ But, by 





1 Cobbett, Parliamentary History, ii. 722, 762, 853. 

8 St: 16 Car. Ic. 20, 22. 

8 1641, St. 16 Car. I.c. 11, § 4 (no person “ exercising spiritual or ecclesiastical 
power, authority, or jurisdiction,” shall “ex officio, or at the instance or promotion 
of any other whatsoever, urge, enforce, tender, give, or minister ” to any person “ any 
corporal oath, whereby he or they shall or may be charged or obliged to make any 
presentment of any crime or offence, or to confess or to accuse himself or herself of 
any crime or offence, delinquency, or misdemeanor, or any neglect, matter, or thing, 
whereby or by reason whereof he or she shall or may be liable or exposed to any 
censure, pain, penalty, or punishment whatsoever ”). 

# 1661, St. 13 Car. II.c. 12, § 4 (no person “ having or exercising spiritual or ecclesi- 
astical jurisdiction” shall tender to any person “ the oath usually called the oath ex 
officio or any other oath,” etc., in effect as in the prior statute). 

5 1665, R. v. Lake, Hardr. 364, 388 (prohibition against exacting an oath on articles 
apparently involving a criminal charge ; apparently granted, but upon another point) ; 
1665, Scurr v. Burrell, 1 Sid. 232 (prohibition against a charge of exacting the oath in 
ex officio proceedings for sitting in church with the hat on ; adjourned, and apparently not 
decided) ; 1669, Goulson v. Wainwright, 1 Sid. 374 (prohibition granted against exact- 
ing an oath on ex officio articles for “ matters which are criminal”); 1669, Taylor v. 
Archbishop of York, 2 Keb. 352 (prohibition lies against exacting the oath in criminal 
charges); 1671, Grove v. Elliot, 2 Ventr. 41 (prohibition against exacting oath on 
charge of keeping conventicles, etc.; argued that “no man ought to be proceeded 
against without due presentment;” held, that it did not appear to be a proceeding 
“merely ex officio,” and due presentment must be presumed, and hence the prohibition 
was refused); 1680, Farmer v. Brown, 2 Lev. 247, T. Jones 122; s. c. Here v. 
Brown, 1 Ventr. 339 (prohibition against requiring an answer to a charge of not pay- 
ing a church tax; apparently treated as a civil case, and not within the statute’s pro- 
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the end of the 1600's, professional opinion apparently settled against 
the exaction of an answer under any form of procedure, in matters 
of criminality or forfeiture. Such, at any rate, beginning with the 
1700's, was the application of the law ever after, without question.! 
The statutes had abolished, for those courts, all obligation to answer 
on oath to such matters, without regard to the form of present- 
ment or accusation. 


II, But what, in the mean time, of the common law? Thus far 
the controversy here examined has been purely one of ecclesiastical 
jurisdiction and ecclesiastical methods of presentment. The com- 
mon law courts have concerned themselves with it simply by virtue 
of their superior authority to keep the church courts and other 
courts to their proper boundaries. In their enforcement of these 
restrictions, one thing seems plain: There is no feature of objec- 
tion to the compulsion, in itself, of answering on oath ; the objection 
is as to who shall require it, and Aow it shall be required. On the 
very eve of the statute of 16 Car. I., and of the disappearance of 
the Star Chamber forever, John Lilburn, the stoutest of recusants, 
is willing to answer all matters properly charged against him, and 
objects only to “such things as do not belong unto me.” He 
seems to have known no broader defensive principle to fall back 
upon, more substantial or inclusive than a conceded rule of eccle- 
siastical procedure. Was there in fact, at the time, any available 
principle known in the common law courts in jury trials ? 

1. Down to the early 1600’s, at any rate, it was certainly lacking. 
If we look at what the common law had to build upon, before then, 
there is nothing of the sort. The generations which forced an 
accused to the ordeal and the compurgation oath had plainly no 
scruple against such compulsion. Compurgation, under its later 
name of “wager of law,” was enforced in the 1500’s without objec- 
tion. Jury trial came to be approved as a trial so much more 





hibition ; after a division of the court and adjournment, the prohibition was refused 
unanimously). 

1 1750, L. C. Hardwicke, in Brownsword v. Edwards, 2 Ves. Sr. 243, 245 (refusing to 
compel discovery of an incestuous marriage punishable in the ecclesiastical court: “I 
am afraid, if the court should overrule such a plea, it would be setting up the oath ex 
officio, which then the Parliament in the time of Charles I. would in vain have taken 
away, if the party might come into this court for it ”); and in 1752, Finch z. Finch, ib. 
491, 493 (“as to the first objection to it, that it will subject him to ecclesiastical cen- 
sures and that the court will not compel him to answer on oath, which is like an oath 
ex officio, that is true”); 1822, Schultes v. Hodgson, 1 Add. 105, (prosecution for 
adultery, etc.; “ this is a criminal suit ;” and none of the articles were required to bg 
answered). 
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effective that the defendant’s oath in wager of law became, indeed, 
rather a privilege than a burden.!’ In jury trial, to be sure, the 
oath was not administered to the defendant, because it would, in 
those days, still be regarded as a decisive thing,? and as a per- 
emptory method of self-exoneration which would be entirely too 
easy ; it was the jurors’ oaths that were to “try” him, not his 
own ; and so, in jury trial proper, either in civil or in criminal 
cases, the oath of the party does not appear. But wherever, in 
other proceedings, it was thought appropriate to have the defend- 
ant’s oath, there was no hesitation in requiring it. All through 
the 1500’s the statute-book records the sanction of oaths to accused 
persons. The Star Chamber statute of 1487 (3 H. VII. c. 1) had 
expressly sanctioned the examination of the accused on oath at the 
trial, because “little or nothing may be found by inquiry” of the 
ordinary sort. The statute of H. VIII., in 1533, authorized the 
common law officers to turn over indicted heretics for examination 
by the ordinaries upon oath. Wherever a party is committed to 
jail by the judges for fraud or other misconduct done in the course 
of trial, by forging writs or the like, he appears to have been put 
to his examination on oath to disclose it Persons charged as 
bankrupts,® as Jesuits,® as abusers of warrants,’ were to be exam- 
ined on oath by common law officers. Most notably, every accused 


felon was required to be examined by the justices of the peace, and 
his examination to be preserved for the judges at the trial ;® and, 





1 Thayer, Prelim. Treatise, 29. 

2 “ All such persons to be tried by their oathes,” is a phrase of 1543 in the Court of 
Requests: Seld. Soc. Publ. XII, lxxxv. See “Required Numbers of Witnesses,” 15 
Harv. L. REv. 83. 

8 Ante, p. 619. 

# 1565, Whiteacres v. Thurland, Dyer 242 a ; Dawbeny v. Davie, ib. 2444; Thur- 
land’s Case, ib. 244 4 

5 1570, St. 13 Eliz. c. 7, § 5. 

® 1593, St. 35 Eliz. c. 2, §- 11 (any person suspected to be a Jesuit, etc., who “ being 
examined by any person having lawful authority . . . shall refuse to answer directly 
and truly whether he be a Jesuit” shall be committed “ until he shall make direct and 
true answer to the said questions ”). 

7 1601, St. 43 Eliz. c. 6, § 1 (persons charged with abuse of warrants are to be sent 
for by the judges “ and be examined thereof upon their oaths,” and if the offence be con- 
fessed by them or otherwise proved, they are to be committed to jail). 

8 1553, St. 1 & 2 P. & Mar. c. 13, § 4; 1555, St. 2 & 3 P. & Mar.c. 10 (inasmuch as 
the preceding statute did not extend to cases where the prisoner was not bailed, “in 
which case the examination of such prisoner, and of such as bring him, is as neces- 
sary, or rather more, than where such prisoner shall be let to bail,” so it is extended 
to the latter case also); the defendant was here not put on oath, though the wit- 
nesses were, but the reason for this was merely as before, that the oath was thought 
to give to the accused’s statements a solemnity and weight which would be too great 
an advantage. 
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so far as appears, not a murmur was ever heard against this pro- 
cess till the middle of the 1700's ;* and no statutory measure was 
taken to caution the accused that his answer was not compellable, 
until well on in the 1800's? The every-day procedure in the trials 
of the 1500’s and the 1600’s, and almost the first step in the trial, 
was to read to the jury this compulsory examination of the accused ; 
in 1638, the year after Lilburn’s imprisonment, in the very next 
recorded trial, the accused’s previous examination before the Chief 
Justice was offered and read at the outset, without a shadow of 
objection. Furthermore, as the trial goes on, the accused, in all 
this period of 1500-1620, is questioned freely and urged by the 
judges to answer ; he is not allowed to swear, for the reasons already 
noted, but he is pressed and bullied to answer. A striking ex- 
ample is found in the jury trial of Udall, in 1590, for seditious 
libel ; and the significant circumstance is that Udall, who before 
the ecclesiastical High Commission Court, a few months previous, 
had plainly based his refusal on the illegality of making a man 
accuse himself by inquisition, has here, before a common law jury 
with witnesses charging him, no such claim to make : — 


1590, Udalls Trial, 1 How, St. Tr. 1271, 1275, 1289: Udall pleaded 
not guilty; and after argument made and witnesses testifying, Judge 
Clarke: “What say you? Did you make the book, Udall, yes or no? 
What say you to it, will you be sworn? Will you take your oath that 
you made it not?” declaring this to be a favor; Udall refused, and the 
judge finally asks: “ Will you but say upon your honesty that you made 
it not?” Udall again refused ; Judge Clarke: “ You of the jury consider 
this. This argueth that, if he were not guilty, he would clear himself ;” 
then, to Udall: “ Do not stand in it ; but confess it!” 


The same features appear still in 1606, in the Jesuit Garnet’s 
trial for the Gunpowder Plot ; called before the Council inquisi- 
torially, he denies his liability to answer ;* but, tried on indictment 





1 Greenleaf, Evidence, 16th ed., App. III. 2 Ib. 

8 3 How. St. Tr. 1369, 1373. 

4 1554, Throckmorton’s Trial, 1 How. St. Tr. 862, 873; 1571, Duke of Norfolk’s 
Trial, ib. 958, 972 (“ then being ruled over by the Lord High Steward that he should 
answer directly to that question, he answered”); 1588, Knightley’s Trial, ib. 1263, 
1267. Mr. Justice Stephen’s summary of the proceedings at this period is in agree- 
ment with what is above said: Hist. Crim. Law, i. 325; so also, for 1565, Smith, Com. 
of England, ii. c. 26, quoted in Thayer, Prelim. Treatise, 157. 

5 Ante, p. 620, note 4. 

6 1606, Garnet’s Trial, 2 How. St. Tr. 218, 244 (Garnet: “When one is asked a 
question before a magistrate, he is not bound to answer before some witnesses be 
produced against him, ‘guia nemo tenetur prodere seipsum’”); note that this is a refer- 
ence to the ecclesiastical rule of presentment, as already examined, not a refusal to 
answer at all events. 
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before a common law jury and the chief common law judges, he is 
questioned and urged, he answers or refuses to answer, as it suits 
him, but says never a word of the illegality of such questions or 
an immunity from answer.! And such indeed, beyond a reason- 
able doubt, was the common law, as well as the common practice, 
of the time. 

It is true that precedents apparently to the contrary have been 
alleged to exist, by Coke, for example, who invokes two common 
law cases to support his ambiguous and shifting arguments. But 
neither these, nor any others hinted at, indicate in any way the 
existence of any common law rule.?, Even Coke himself, whose 
writings have since served as the chief source of information on 
this subject, actually does not go so far as to apply his arguments 
to any effect but the limitation of the ecclesiastical courts’ pro- 
ceedings.’ He is willing to stop them from requiring answers 
“which may be an evidence against him at the common law upon 





1 Ib. passim. 

2 Hinde’s Case, 1558, Dyer 175 4; cited by Coke (12 Rep. 27; 3 Bulstr. 49) to show 
that a person need not answer in the church court questions that bring him in danger 
of a penal law. Hinde’s case in fact was this: The king had appointed a commission 
to examine the title of Skrogs, a justice’s clerk, to his office, with power to commit 
him if he refused to answer; he refused, demurring to the jurisdiction, and was com- 
mitted; then he was released on hadeas corpus by the judges of the Common Pleas, 
because “he was a person of the court, and a necessarie member of it;” and the 
reporter adds: “ Simile, M. 18, by Hind, who would not take an oath before the eccle- 
siastical judges for usury.” 

Leigh’s case, 1568, is cited by Coke (udi supra) as that of an attorney committed by 
the High Court for refusing to swear as to attendance at mass, and delivered on 
habeas corpus by the Common Pleas, because “they ought not in such case to examine 
upon his oath.” There is nothing to show that this was not an application of the 
ordinary ecclesiastical rule, examined sugra. In Anon., 2 Brownl. 271 (1609), occurs 
a case similar to Skrogs’. 

In Attorney-General v. Mico, cited fost, other alleged precedents, unreported and 
scantily mentioned, were bandied back and forth by counsel; but there is nothing to 
show that they really involved the present question. 

8 In 4 Inst. 60, 324, on the Star Chamber and High Commission Courts, he says 
nothing of the oath. In 2 Inst. 657, and 12 Rep. 26, he has much against the oath, 
but substantially upon the ground of jurisdiction alone. In Dighton v. Holt (cited 
ante, p. 622), he advances frequently the argument memo tenetur (he had first used it in 
Collier v. Collier, cited ante, p. 620); but this was an invocation of the canon law rule 
taken from the canon lawyers. In Edwards’s Case (cited ante, p. 622), he is concerned 
chiefly with the jurisdiction, and does not even criticise the ex officio oath as such, 
though in his opinion in 12 Rep. 26, said by him to have been solemnly given two 
years before, he attacks the oath with great plainness. No two of his various exposi- 
tions coincide in argument; to reconcile all of his passages is impossible. Add to 
this his inconsistent attitude in the cases of Andrew v. Ledsam and the Countess of 
Shrewsbury, cited ante, p. 623. 











THE PRIVILEGE AGAINST SELF-CRIMINATION. 631 


the penal statute ;” but he says nothing about a common law ille- 
gality ; indeed, this argument of his seems rather to assume the 
contrary. He freely quotes, in mutilated form, the canon law 
phrase (whose origin has been examined above) “memo tenetur 
seipsum prodere ;" but there is nothing to show, down to the end 
of his life, that he believed in or knew of any privilege of refusal 
in the king’s common law proceedings, 

The only source of doubt that can be found arises from certain 
scantily reported chancery rulings of the late 1500's. Some of 
these, at first sight, might be supposed to indicate the existence, 
as early as Elizabeth’s reign, of a general privilege against self- 
crimination. Other explanations, however, lie open with fair plain- 
ness. In the first place, it isa long-established maxim of jurisdiction 
that equity will not lend its aid, even by relief, apart from dis- 
covery, to enforce a forfeiture ; on this ground (and remembering 
that an “answer” in chancery is a pleading as well as testimony) 
are explainable the cases refusing to compel an answer as to a for- 
feiture.! In the next place, the chancellor had almost no juris- 
diction over criminal charges ;? hence, in cases of this nature, 
cognizance might be declined, by refusing to compel an answer.? 
But, where this jurisdiction was not disputable, there seems to 
have been no objection to compelling the answer.‘ Finally, the 
chancery practice is to be interpreted by the rule of the eccle- 
siastical courts, already examined. The chancellor was forming 
his procedure (hardly organized until Bacon’s time, in the early 





1 Such are the following cases: 1587, 1598, Cromer v. Penston, Cary 13 (bill against 
the survivor of a joint tenancy, suggesting a secret severance during lifetime; “the Lord 
Keeper overruled, that the defendant should not answer,” — whatever this may mean) ; 
1595, Wolgrave v. Coe, Toth. 18 (bill against one covenanting to deliver deeds ; “the 
opinion of the court was, the defendant needed not to answer, because he should 
thereby disclose cause of forfeiture of the bond”); 1600, Toth. 7 (“ Mildmay was not 
enforced by answer to the bill of Cary and Cottington, to discover a forfeiture to his 
own hurt ”); see also Toth. ro. 

2 1585, Wakeman v. Smith, Toth. 12 (“although criminal causes are not here to be 
tried directly for the punishing of them, yet incidently for so much as concerneth the 
equity of the cause, they are to be answered ”). 

8 This perhaps explains the following case, undated, but probably before 1600: 
Vice-Countess Montague’s Case, Cary 12 (eloignment of award; upon a bill of dis- 
covery brought, “it seemed,” as to the defendants, “ they should not answer to charge 
themselves criminally, especially in this case, where so great a punishment as abjura- 
tion may follow”). 

4 1570, Anon., Dyer 288 @ (examination on oath in chancery to answer a charge of 
perjury; held, by C. P., to be allowable if the Chancery Court had jurisdiction over 
perjury) ; 1631, Winn v. Swayne, Toth. 12 (“a commission to answer bribery and cor- 
ruption ”’). 

83 
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1600's) almost precisely after that of the ecclesiastical courts.} 
So far as he could take cognizance at all of a case involving a 
criminal fact, he would of course employ this ecclesiastical rule, as 
he did others, and not require the defendant to answer without due 
accusation by two witnesses or by presentment; that is to say, a 
plaintiff, upon his unsworn bill alone, could not put the defendant 
to answer to a criminal fact. The close affinity between the chan- 
cellor’s and the church’s courts makes it plain that we need not 
look to the former for light upon the common law notions of the 
time — especially when that practice stands out plainly in the full 
and abundant reports throughout this whole period. 

2. For nearly a generation onwards, in the 1600's, there is no 
acknowledgment of any privilege in common-law trials. Under 
Coke’s leadership, from 1607 to 1616, the ecclesiastical courts had 
been kept within bounds; but there were as yet no bounds in 
common law proceedings. With 1620 begin indications that some 
impression was being transferred into that department.? Never- 
theless, in the parliamentary remonstrances to Charles I., and the 
discussion over ship-money and forced loans and the Petition 
of Right, in the parliament which ended in 1629, there is nothing 
about such a privilege? 





1 “ Equity followed the ecclesiastical courts almost literally in its mode of taking 
the testimony of witnesses and requiring each party to submit to an examination under 
oath by his adversary”: Langdell, Equity Pleading, § 47. 

2 1620, Sir G. Mompesson’s Trial, 2 How. St. Tr. 1119, 1123 (the Lords’ Committee 
reported “that they had examined many witnesses, . . . that the Lords’ Committee 
urged none to accuse himself; ” but their proceedings were probably inquisitorial, and 
came rather under the ecclesiastical rule); 1631, Fitzpatrick’s Trial, 3 How. St. Tr. 
419, 420 (Fitzpatrick had testified, at Lord Audley’s trial, to a rape committed by F. 
at A.’s instigation; at F.’s own trial, he then protested against the use of his former 
testimony, since “neither the laws of the kingdom required nor was he bound to be 
the destruction of himself ;” and Chief Justice Hyde replied, “it was true, the law did 
not oblige any man to be his own accuser,” yet here the testimony could be used). 

8 The suggestion by Lilburn’s counsel, in 1637 (3 How. St. Tr. 1356), that the ex officio 
oath was “ directly contrary to the Petition of Right in 3 Car.,” referred apparently to 
Par. iii. and x. of the Petition of Right of 1628 (3 How. St. Tr. 222; infra), which pro- 
tested against being “called to make answer or take such oath.” This, perhaps, 
referred to a political promissory oath of conformity or obedience in connection with 
the refusal to pay ship-money, — an entirely different thing. On the other hand, how- 
ever, it may have referred to a really inquisitorial oath. The circumstances were 
these: Darnel, E. Hampden, and others, in 1627, on being required to make a loan to 
the king, and being examined to disclose their estates, declined to pay or to disclose, 
and applied for release under a habeas corpus, which was refused by the judges (3 How. 
St. Tr. 1); on which the Petition of Right was passed: 1628, 3 Car. I., c. 1, §§ 3, 10 
(after reciting that persons refusing to make loans to the king “have had an oath 
administered unto them not warrantable by the laws or statutes of this realm,” Parlia- 
ment petitions “ that none be called to make answer or take such oath,” or be con- 
fined “ for refusal thereof ;” and the king accords the petition). 
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3. Finally, however, in 1637-41, comes Lilburn’s notorious agita- 
tion ;! and in 1641, witha rush, the Courts of Star Chamber and of 
High Commission are abolished, and the ex officio oath to answer 
criminal charges is swept away with them.? With all this stir and 
emotion, a decided effect is produced, and is immediately commu- 
nicated, naturally enough, to the common law courts. Up to the 
last moment, Lilburn had never claimed the right to refuse abso- 
lutely to answer a criminating question ; he had merely claimed a 
proper proceeding of presentment or accusation.? But now this 
once vital distinction comes to be ignored. It begins to be 
claimed, flatly, that no man is bound to incriminate himself, on 
any charge (no matter how properly instituted), or in any court 
(not merely in the ecclesiastical or Star Chamber tribunals).* 
Then this claim comes to be conceded by the judges,—first in 
criminal trials, and even on occasions of great partisan excitement ;® 
and afterwards, in the Protector’s time, in civil cases, though not 
without ambiguity and hesitation.6 By the end of Charles II.’s 
reign, under the Restoration, there is no longer any doubt, in any 
court ; 7 and by this period, the extension of the privilege to in- 





1 Ante, p. 625. 2 Ante, p. 626. 8 Ante, p. 625. 

4 1641, Twelve Bishops’ Trial, 4 How. St. Tr. 63, 75 (on being asked whether they 
had subscribed the treasonable petition, they refused to answer, because they were 
not “ bound to accuse themselves ”’). 

5 1649, King Charles’s Trial, 4 How. St. Tr. 993, 1101 (one Holden objected to 
answering, and the court, “ perceiving that the questions intended to be asked him 
tended to accuse himself, thought fit to waive his examination ”); 1649, Lilburn’s 
Trial, ib. 1269, 1280, 1292, 1342 (Lilburn, on a trial under the Commonwealth for 
treason, claimed that his former counsel, Bradshaw, now Lord President of the Coun- 
cil, had tried to make him criminate himself just as the Star Chamber Court had 
formerly done; he here refused on his trial to do so; Lord Ked/e: “ You shall not be 
compelled; ” Zi/éurn: “Iam upon Christ’s terms, when Pilate asked him whether 
he was the Son of God, and adjured him to tell him whether he was or no; he replied, 
‘ Thou sayest it. So say I: Zhou, Mr. Prideaux, sayest it, they are my books. 
But prove it;” Judge Jermin: “But Christ said afterwards, ‘I am the Son of God.’ 
Confess, Mr. Lilburn, and give glory to God ;” see also p. 1445). 

6 1655, The Protector v. Lord Lumley, Hardr. 22 (Exchequer; bill to discover 
defendant’s estate, “ for that he was outlawed whereby his goods and the profits of his 
lands were forfeited; the defendants demurrer, guia nemo tenetur prodere seipsum,” is 
overruled, because “the outlawry is in the nature of a gift to the king or a judgment 
for him ;” thus the general principle is apparently assumed valid; though, as already 
noted ante, p. 631, the equitable rule against aiding a forfeiture may have been the 
reason); 1658, Attorney-General v. Mico, Hardr. 139, 145 (Exchequer; bill for relief 
and discovery, for evading customs laws and attempting to bribe; demurrer, that the 
bill contained charges involving penalties and forfeitures; the defendant evidently 
cites most of his authorities from Coke’s works, which had now been published ; there 
was no decision; nor yet in case of Att’y-Gen’l v. , ib. 201, in 1662, probably 
the same case). 


¥ 1660, Scroop’s Trial, 5 How. St. Tr. 1034, 1039 (L. C. B. Bridgman: “ You are 
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clude an ordinary witness, and not merely the party charged, is 
for the first time made.! It is interesting to note, in passing, that 
the privilege, thus established, comes into full recognition under 
the judges of the restored Stuarts, and not under the parliamentary 
reformers. 

Nevertheless, the novelty and recentness of it all in common 
law proceedings is apparent, not only in the doubts which the 
Court of Exchequer, in 1658, so long entertained, and in the 
gradual progress of the recognition in criminal trials ’ ter 1641, 
but also in the fact that it remained an unknown doctrine for this 
whole generation in the colony of Massachusetts, —a colony not 
only familiar enough with common legal proceedings, but knowing 
enough to send over for Sir Edward Coke’s reports and other law 
books to inform its court and keep abreast of the times; in this 
colony the privilege which began its career after the departure of 
its founders from England was unrecognized till at least as late as 





not bound to answer me, but if you will not, we must prove it”); 1662, Crook’s 
Trial, 6 id. 201, 205 (the defendant, refusing to:take the oath of allegiance, claimed 
that he ought not to accuse himself, for “ emo debet seipsum prodere”); 1670, Penn’s 
and Mead’s Trial, ib. 951, 957 (on a question being put to Mead, he refused to answer ; 
“Tt is a maxim in your own law, ‘ Vemo tenetur accusare seipsum, which, if it be not 
true Latin, I am sure it is true English, ‘that no man is bound to accuse himself’”) ; 
1673, Penrice v. Parker, Finch 75 (bill for counsel’s fees; demurrer allowed, that an 
answer would “draw him under a penal law”); 1676, Jenkes’ Trial, 6 How. St. Tr. 
1189, 1194 (defendant: “I desire to be excused all farther answer to such questions, 
since the law doth provide that no man be put to answer to his own prejudice;” 
and no further questions were put); 1679, Reading’s Trial, 7 id. 259, 296 (Oates, for 
the prosecution, is not allowed to be asked questions to accuse himself); 1679, White- 
bread’s Trial, ib. 311, 361 (defendant’s witness is not allowed to be asked whether he 
was a priest, because it would “make him accuse himself”); 1679, Langhorn’s Trial, 
ib. 417, 435 (Oates is not allowed to be asked about “a criminal matter that may bring 
himself in danger”); 1680, Castlemaine’s Trial, ib. 1097, 1096 (similar, for answers to 
“ bring him in danger of his life ”); 1680, Earl of Stafford’s Trial, ib. 1293, 1314 (a ques- 
tion whereby a witness “shall accuse himself” is objected to); 1681, Plunket’s Trial, 
8 How. St. Tr. 447, 481 (a witness is not bound to answer questions that “ may tend to 
accuse himself”); 1682, Bird v. Hardwicke, 1 Vern. 109 (bill of discovery, charging 
compounding a fraud; a plea is allowed, that the answer would “ subject him to a for- 
feiture”); 1682, Anon., 1 Vern. 60 (defendant’s argument that “A court of equity 
ought not to assist a man in recovering a penalty, nor compel a discovery of a for- 
feiture,” is apparently conceded) ; 1684, Rosewell’s Trial, 10 How. St. Tr. 147, 169 
(witnesses are not bound “to charge themselves with any crime” or “subject themselves 
to any penalty”), 1685, Oates’ Trial, ib. 1079, 1099, 1123 (witness is not compellable 
to make himself “ obnoxious to some penalty ”); 1691, African Co. v. Parish, 2 Vern. 
244 (principle conceded) ; 1700, Firebrass’s Case, 2 Salk. 550 (bill against a ranger for 
discovery of deer-killing ; answer as to “what is to make him forfeit his place,” is not 
compelled). 
2 Reading’s Trial, supra, in 1679. 
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1685 ; more, they formally sanctioned the ecclesiastical rule by 
which the inquisitional oath was allowed. 

Moreover, the privilege as yet, until well on into the time of the 
English Revolution, remained not much more than a bare rule of 
law, which the judges would recognize on demand. The spirit of 
it was wanting inthem. The old habit of questioning and urging 
the accused died hard, — did not disappear, indeed, until the 1700's 
had begun.? 

The privilege, too, creeping in thus by indirection, appears by 





1 1642, Bradford’s History of the Plymouth Plantation, 465 (answers by one of 
the ministers to a letter of inquiry from the Governor of Boston: “‘ Quest.: How 
farr a magistrate may extracte a confession from a delinquente to accuse him- 
selfe of a capitall crime, seeing emo tenetur prodere seipsum ?’ *‘ Ans.: A majestrate 
cannot without sin neglecte diligente inquision into the cause brought before him. If 
it be manifeste that a capitall crime is committed, and that common report, or proba- 
bilitie, suspition or some complainte (or the like) be of this or that person, a magistrate 
ought to require and by all due means to procure from the person (so farr allready 
bewrayed) a naked confession of the fact... ; for though memo tenetur prodere 
seipsum, yet by that which may be known to the magistrat by the forenamed means, 
he is bound thus to doe; or else he ngay betray his countrie and people to the heavie 
displeasure of God’”). 

This deliverance is corroborated by the following series of enactments, which exhibit 
the spirit of the times : — 

1641, Massachusetts Body of Liberties, Whitmore’s ed., § 45 (“ No man shall be 
forced by torture to confess any crime against himselfe nor any other unlesse it be in 
some capitall case where he is first fullie convicted by cleare and suffitient evidence to 
be guilty. After which, if the cause be of that nature that it is very apparent there be 
other conspiratours or confederates with him, then he may be tortured, yet not with 
such tortures as be barbarous and inhumane”); § 61 (“‘ Nomagestrate, juror, officer, or 
other man, shall be bound to informe present or reveale any private crim or offence, 
wherein there is no perill or danger to this plantation or any member thereof, when 
any necessarie tye of conscience binds him to secresie grounded upon the word of 
God, unlesse it be in case of testimony lawfully required”); 1660, Revise¢d Laws and 
Liberties, “ Punishment,” “ Jurors ” (repeats in substance the foregoing) ; “ Innkeepers ” 
(parties may be examined by the magistrate, for offences against the liquor law) ; 1672, 
General Laws and Liberties, same titles (repeats in substance the foregoing; no 
changes were made as late as 1685). 

No attempt has been made to discover the progress of the principle in the other 
colonies; but their records would doubtless disclose interesting material. 

2 The following are merely a few examples at random: 1656, Nayler’s Trial, 5 How. 
St. Tr. 801, 806; 1660, Scroop’s Trial, ib. 1034, 1039; Carew’s Trial, ib. 1048, 1054; 
1663, Twyn’s Trial, 6 ib. 513, 532; 1679, Reading’s Trial, 7 ib. 259, 302; 1702, 
Swendsen’s Trial, 14 ib. 559, 580, 581; 1702, Baynton’s Trial, ib. 598, 621-625. Sir J. 
Stephen (Hist. Crim. Law, i. 440) says that the practice of questioning the prisoner 
“died out soon after the Revolution of 1688”; but this is perhaps giving too early an 
end to it. 

So, too, in the “ Choice Cases in Chancery,” 1652-1672, containing a short treatise 
on chancery practice, there is no mention of the privilege, among the rules for wit- 
nesses or for parties’ answers, 
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no means to have been regarded as the constitutional landmark 
that our own later legislation has made it. In all the parliamentary 
remonstrances and petitions and declarations that preceded the 
expulsion of the Stuarts, it does not appear at all! Even by 1688, 
when the courts had for a decade ceased to question it, and at the 
Revolution the fundamental victories of the past two generations’ 
struggle were ratified by William in the Bill of Rights, this doc- 
trine is totally lacking.2_ Whatever it was worth to the constitution- 
makers of 1789, it was not worth mentioning to the constitution- 
menders of 1688. It is a little singular that the later body, who 
had themselves suffered nothing in this respect, and could herein 
aim merely to copy the lessons which their forefathers of a century 
ago had handed down as taught by their own experience, should 
have incorporated a principle which those forefathers themselves, 
fresh from that experience, had never thought to register among 
the fundamentals of just procedure. 

But, after all, the still more interesting question is, How did the 
result come about in England itself? How did a movement, which 
was directed, originally and throughout, against a method of pro 
cedure in ecclesiastical courts, produce in its ultimate effect a rule 
against a certain kind of testimony in common law courts? The 
process of thought, popular and professional, is to be accounted 
for. For our history of legal ideas we do not ordinarily expect to 
go to Bentham. But he was the first to search into this history, 
and to maintain that this common law privilege did not antedate 
the Restoration;* and, in this instance, his explanation of the 
process of thought by which the transmutation historically took 
place seems fairly to represent the probabilities. That explanation 
(as indeed the foregoing details exhibit) lies in the principle of 
the association of ideas, — an association which began to operate 
immediately in the reactionary period of the Restoration and the 
Revolution, when the growth and ascendancy of Whig principles 
involved all the Stuart practices in one indiscriminate and radical 
condemnation. Read in the light of the foregoing details, the 
great reformer’s words serve as a correct analysis of motives and 
a fitting summary to the history : 


1827, Bentham, Rationale of Judicial Evidence, b. ix., pt. iv., c. iii. 
(Bowring’s ed., vol. vii., pp. 456, 460): “ Of the Court of Star Chamber 





1 Ante, p. 632°; Cobbett’s Parl. Hist., ii. passim. In 1641, Parliament itself was 
trying its hand at inquisitional examinations; ib. 668, 672. 

2 1688, 1 W. & M. 2dsess. c. 2. 

8 Mr. Justice Stephen (History of the Criminal Law, i. 342) expresses a view similar 
to Mr. Bentham’s. 
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and the High Commission Court taken together, . . . the characteristic 
feature was that by taking upon them to execute the will of the king 
alone, as made known by proclamations, or not as yet known so much as 
by proclamations, they went to supersede the use of parliaments, substi- 
tuting an absolute monarchy to a limited oné. In the case of the High 
Commission Court, the mischief was aggravated by the use made of this 
arbitrary power in forcing men’s consciences on the subject of religion. 
In the common law courts, these enormities could not be committed, 
because (except in a few extraordinary cases), convictions having never, 
in the practice of these courts, been made to take place without the 
intervention of a jury, and the bulk of the people being understood to be 
adverse to these innovations, the attempt to get the official judges to 
carry prosecutions of the description in question into effect, presented 
itself as hopeless. In a state of things like this, what could be more 
natural than that, by a people infants as yet in reason, giants in passicn, 
every distinguishable feature of a system of procedure directed to such 
ends should be condemned in the lump, should be involved in one undis- 
tinguishing mass of odium and abhorrence ; more especially any particu- 
lar instrument or feature, from which the system was seen to operate with 
a particular degree of efficiency towards such abominable ends? .. . In 
those days, the supreme power of the state was de facto in the hands of 
the king alone; ... being employed and directed against property, 
liberty, conscience, every blessing on which human nature sets a value, 
— every chance of safety depended upon the enfeeblement of it ; every 
instrument on which the strength of that government in those days de- 
pended, every instrument which in happier times would to the people be 
a bond of safety, was an instrument of mischief, an object of terror and 
odium. . . . No practice could come in worse company than the practice 
of putting adverse questions to a party, to a defendant (and in a criminal, 
a capital case), did in that instance.” 


John H. Wigmore. 
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SEPARATION AGREEMENTS UNDER THE 
ENGLISH LAW. 


S the common law of England is expounded to-day, a husband 
and wife may, by their voluntary agreement, divorce them- 
selves as to everything except the right to contract another 
marriage! As the law was two hundred years ago, they could not 
in the slightest degree modify the status created by the union.? 
The process by which the change was wrought, the influences that 
made themselves felt, and the forces that swerved the current of 
decisions until its course was reversed, form an interesting chapter 
in the history of English jurisprudence. 

The early law was simple. The twain were one. While the 
common law courts said they had no power to treat marriage as 
other than a civil contract, yet they held it to be an indissoluble 
agreement.? The union was absolute, and could end only with the 
death of one of the parties. If there were ante-nuptial barriers, if 
one of the parties was impotent, or if they were within the prohib- 
ited degrees of relationship, there might be an application to the 
spiritual court, which could decree that for such reason there never 
was a marriage.* If the married state was rendered intolerable by - 
adultery or cruelty the same court could grant a separation from 
bed and board, but not an absolute divorce.® To this unique tri- 
bunal, whose jurisdiction included that shadowy realm where legal 
accountability shades off into mere moral obligation, or religious 
duty, the unhappy pair must apply. How troublesome the cases 
were to deal with, the record fully discloses. In the long and often 
tedious opinions wherein all the petty troubles of discordant spouses 
are philosophized upon at inordinate length, the curious reader 
may see outlined the working of the minds of the men who were 
at once the priests and judges of their people. But one proposi- 
tion they never forgot nor departed from. 


“This court considers a private separation as an illegal contract, imply- 
ing a renunciation of stipulated duties — a dereliction of those mutual 
offices, which the parties are not at liberty to desert — an assumption of 
a false character, in both parties, contrary to the real status personae, 
and to the obligations which both of them have contracted in the sight 


1 Besant v. Wood, 12 Ch. Div. 605. 2 1 Blk., Com., 441. 8 Ib. 434. 
# Ib. 434) 435- 5 Ib. 441. 
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of God and man, to live together ‘till death them do part,’ and on which 
the solemnities, both of civil society and of religion, have stamped a 
binding authority, from which the parties cannot release themselves by 
any private act of their own, or for causes which the law itself has not 
pronounced to be sufficient, and sufficiently proved.” ? 


So long as the marital status was administered upon by that court 
there was no departure from this proposition. 

While in a certain sense it was not a common law court, yet it 
administered the law of the realm as to all matters touching mar- 
riage, and the settlement of estates, It declared the unwritten law 
of the land upon these subjects. Nor was it a tribunal existing 
independent of the source of all civil power, the king. While the 
inferior judges were appointed by the ecclesiastics, the bishops 
themselves received their nominations from the sovereign. From 
the decrees of the court as thus constituted an appeal lay to the 
king, who was represented for that purpose by the court of dele- 
gates. ‘“ This commission is frequently filled with lords, spiritual 
and temporal, and always with judges of the courts at Westmin- 
ster and doctors of the civil law.” 2 Thus the court came in con- 
tact with and was in fact a part of the English judiciary. The © 
law so administered is a part of the common law of England.? In 
this court the rule that deeds of separation are not pleadable * was 
adhered to until the court was abolished in 1857.° 

There are some early cases wherein the chancery court assumed 
the power to decree support to the wife in case of dereliction from 
duty by the husband. Thus, in Seeling v. Crawley,° the husband 
had agreed with his wife’s father that the wife and their child 
should be supported in the father’s house and at the husband’s 
expense. A bill was brought by the father, in which the wife 
joined, and performance of the agreement was decreed. It does 
not appear that pry agreement to separate entered into the facts 
upon which the*decree was based. The case merely states that 
“they agreed to part.” There is nothing to indicate that the 
father was a party to this compact. In other cases decided about 
the same time, the chancellor decreed maintenance to the wife 
after there had been proceedings for a separation in the ecclesias- 
tical court.’ 





1 Mortimer v. Mortimer, 2 Hagg. Consist. 310. 2 3 Blk., Com., 66. 

8 Reg. v. Millis, 10 Cl. & F. 534. 

4 Mortimer v. Mortimer, 2 Hagg. Consist. 310. 

§ 20 & 21 Vict. c. 85. 

6 2 Vern. 386. 

7 Oxenden v. Oxenden, 2 Vern. 493; s.c. Gilbert 1; Nicholls v. Danvers, 2 Vern. 671. 
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These cases seem to involve an invasion of the jurisdiction of 
the last mentioned court, and are probably to be accounted for by 
the confused ideas concerning the limits of their respective powers 
incident to and following after the abolition of the ecclesiastical 
tribunal during the period of the commonwealth.! 

In 1721, one of these agreements was incidentally drawn in ques- 
tion in a case before the king’s bench. The uncongenial pair had 
separated, and property was settled upon the wife. Thereafter the 
husband repented of his course (apparently as to the maintenance 
only), and, asserting the ancient claim to complete control over 
the weaker vessel, forcibly seized her and incarcerated her in the 
royal mint. She did not choose to submit to such indignity, and 
sued out a writ of habeas corpus. The court granted her prayer 
for liberty, but the reason for the action taken is left in doubt, 
The reporters fail to agree. One of them credits the court with 
using the following language : — 

“ An agreement between husband and wife to live separate, and that 
she shall have a separate maintenance, shall bind them both until they 
both agree to cohabit again ; and, if the wife be willing to return to her 
husband, no court will interpose or obstruct her. But, as to the coercive 
power which the husband _ has over his wife, it is not a power to confine 
her ; for by THE Law or ENGLAND she is entitled to all reasonable liberty, 
if her behaviour is not very bad.” ? 


According to this report the court was doubly sure of its ground, 
First, the agreement cut off his right to imprison her ; and second, 
he had no such right to lose. Strange gives a different version of 
the judicial utterance. He says :— 


“ And, all this matter appearing, and that he declared he took her into 
his power in order to prevail with her to part with some of her separate 
maintenance, the chief justice declared, and all the rest agreed, that where 
the wife will make an undue use of her liberty, either by squandering 
away the husband’s estate, or going into lewd company, it is lawful for 
the husband, in order to preserve his honor and estate, to lay such a wife 
under restraint. But where nothing of that appears, he cannot justify 
the depriving her of her liberty ; that there was no color for what he did 
in this case, there being a separation by consent.” ® 


If this is the correct statement of the opinion the reliance upon 
the case as an authority for the validity of such arrangements has 
been an error. It only decides that for certain causes the husband 





1 1 Fonb., Eq., 97 note. 
2 Lister’s Case, 8 Mod, 22. 
8 Rex v. Lister, 1 Str. 478. 
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may restrain the wife, and then goes on to show that none of the 
causes existed in the case under consideration. 

In 1725 the family troubles of Sir Cleaves More came before the 
court. His wife was living apart from him, and had property pay- 
able by trustees to whom she should appoint. Upon his forcibly 
retaking her, she offered to appoint a part of the property to him 
as a price for her freedom. The proposition was agreed to, the 
appointment was made, and she went her own way. The trustees 
took a different view of the matter, and declined to honor the 
appointment. The husband brought suit and recovered.!. There 
was no discussion of the question whether his agreement to permit 
her to renew the adulterous intercourse from which he had taken 
her was a valid contract. At times the case has been cited as an 
authority for the validity of separation agreements. The better 
opinion is that expressed by an early text-writer: The wife could 
appoint the property to whom she chose, and for such act no con- 
sideration was needed.” 

In 1747 Lord Chancellor Hardwicke had occasion to examine 
the law upon the subject. He stated the result of his investiga- 
tions as follows :— 


“As to the liberty prayed for, it is not in the power of the court to 
decree it, and I do not find that this court ever made a decree for estab- 
lishing a perpetual separation betwixt husband and wife, or to compel a 
husband to pay a separate maintenance to his wife, unless upon an agree- 
ment between them, and even upon this unwillingly.” ® 


The first case that in terms held a separation agreement to be 
a valid contract was decided in 1757. John Wilkes sued out a writ 
of habeas corpus to obtain the custody of the person of his wife, 
who was living with her relatives under an agreement with him. 
The court held the agreement to be a formal renunciation by the 
husband of his right to seize her or force her back to live with 
him. The case is imperfectly reported ; but apparently correctly 
states what was decided, as none of its critics have suggested that 
there was any error in that respect. It was the subject of much 
adverse comment. Lord Eldon said of it :— 


“When I see such dicta as occur in the case of King v. Mead falling 
from great men, and establishing a course of decision that can be demon- 





1 More v. Freeman, Bunb. 205. 

2 2 Roper, Hus. & Wife, 294 note. 
8 Head v. Head, 3 Atk. 547. 

# Rex v. Mead, 1 Bur. 542. 

















642 HTARVARD LAW REVIEW. 


strated to stand upon no principle consistent with the law of the land, I 
feel great difficulty in deciding upon such authority.” * 


Shortly after it was decided, the court of chancery dismissed a 
bill because it set up a separation agreement.? A few years later 
Blackstone declared that a suit could not be maintained against a 
married woman, “except in the known excepted cases of abjura- 
tion, exile, and the like; where the husband is considered as dead, 
and the woman as a widow.” 8 

It was thus that the English common law stood in 1780. In 
all proceedings for the settlement of estates, in suits for nullity 
and such limited divorce as was obtainable, these agreements were 
wholly void. Courts of chancery refused to recognize them, and 
their efficacy was denied in the later cases before the common 
bench. This state of affairs contrasted sharply with that in conti- 
nental Europe. There the husband and wife could contract with 
each other, and she might be sued without joining him.* 

It was about this time that Lord Mansfield appears to have first 
given the matter serious attention. For a quarter of a century he 
had been remodelling the common law with the free hand of a 
modern legislator. Sitting nominally as the Chief Justice of a 
court that interpreted the law, he in fact created the law of nego- 
tiable paper, insurance, and other subjects closely connected with 
the commercial interests of the people. That the reforms were 
needed is too apparent to require elaboration. Whether the end 
justified the extraordinary means used is not a question to discuss 
here. It is only important to notice the tendency to legislate as 
bearing upon the weight to be accorded to the decisions rendered, 

It is equally apparent that the continental idea must have 
appealed strongly to Lord Mansfield. He was deeply versed in 
and an ardent admirer of the civil law, while his feeling towards 
the common law bordered upon contempt. His object seems to 
have been to shape the law so as to promote the commercial great- 
ness of the people. Considerations looking solely to the preserva- 
tion of domestic ties would find little favor with him, when placed 
in the balance over against what might be termed a good business 
proposition. Although a man of high character, he had little of 
human affection.. His great admirer, Lord Campbell, says of 
him : — 





1 St. John w St. John, 11 Ves. 526, 

2 Wilkes v. Wilkes, 2 Dick. 791. 

8 Hatchett v. Baddelly, 2 Wm. Bl. 1079; Lean-v. Schutz, Ib. 1195. 

# Cod. Jur. Civ. 4, 12,1; 1 Burge, Com. Col. & For. Laws, 262 ef seg. 





SEPARATION AGREEMENTS UNDER ENGLISH LAW. 643 


“ He had no warmth of affection ; he formed no friendships ; and he 
neither made exertions nor submitted to sacrifices purely for the good of 
others. The striking fact to prove that he reasoned rather than /é/t is, 
that he never revisited his native land, from the time when he first crossed 
the border riding a Highland pony on his way to Westminster ; although 
he left behind him his father and mother, who survived many years, and 
were buried in the church at Scone.” ? 


In 1783 the question came before him in the following manner. 
Lord and Lady Lanesborough had separated, and property was 
settled upon her. His lordship removed to Ireland while she 
continued to live in England, and there contracted sundry debts. 
Suits being brought therefor, she set up her coverture as a defence. 
Lord Mansfield said : — 


“The agreement of separation bound both the parties in the same 
manner as if they had been sole, and the court will not suffer either of them 
to break through it. Under the agreement the wife possesses a separate 
property. She is no longer under the control of her husband, and cred- 
itors, even for necessaries, have no remedy against him. Credit was 
given to her as a single woman ; and shall she now be permitted to say 
that she was not single? . . . We are of opinion that the case resembles 
abjuration or exile in every particular, that the wife therefore may be 
sued alone, and that she cannot avail herself of this most iniquitous 
defence.” ? 


In the following year he reiterated his views :— 


“The general principle of law is against her liability. But guicguid 
agant homines is the business of courts, and as the usages of society alter, 
the law must adapt itself to the various situations of mankind. Hence, 
centuries ago, exceptions have been engrafted upon this rule, as in the 
case of abjuration, &c. The fashion of the times has introduced an 
alteration, and now husband and wife may, for many purposes, be sepa- 
rated, and possess separate property, a practice unknown to the old 
law.” ® 


Finally, in 1794, he declared the doctrine to be firmly settled. 
A few sentences will show the line of reasoning :— 


“Lord and Lady Percy, by a deed, mutually agree to live separate ; 
neither can break this agreement. . . . The claim upon which the action 
is founded is of a most meritorious nature. . . . In justice, then, she 
ought to pay this debt. . . . In the ancient law there was no idea of a 
separate maintenance ; but when it was established, what said the courts? 





1 Lives of the Chief Justices. 
2 Ringsted v. Lanesborough, 3 Doug. 197. 
8 Barwell v. Brooks, 3 Doug. 371. 
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That the husband shall not be liable, even for necessaries ; and they said 
so because convenience and justice required it. . . . I am of opinion the 
present case is quite determined by the two late ones, which . . . rest 

. upon the great principle which the court has laid down, ‘ that where 
a woman has a separate estate, and acts and receives credit as a _feme 
sole, she shall be liable as such,’ ”* 

It is curious to note that in this case Lord Mansfield’s most 
ardent admirer, Sir Francis Buller, relied like a black letter pleader 
upon the precedents established by his chief. In the face of the 
admitted legislation in those cases, he gravely declared that “ as 
to the prudence of the measure, that is no ground on which the 
court can found their decision.” 

These cases involved a wide departure from the theory of the 
common law. Moved to indignation by the seeming injustice to 
the too confiding tradesmen, the Chief Justice had overlooked the 
weightier matters involved. The effect of the decisions upon the 
marital status, the fact that they made limited divorce a thing to 
be had by the mere agreement of the parties, was not considered 
by the court. These matters were but little discussed while Lord 
Mansfield remained upon the bench. 

In 1786 he was compelled by the ills incident to his fourscore 
years to retire to his estate at Kenwood. He was solicitous that 
his favorite associate, Sir Francis Buller, should become his suc- 
cessor, and for two years held the office of Chief Justice without 
being present in court; while Justice Buller in fact discharged the 
functions of the office. At last Lord Mansfield realized that 
further opposition to the wishes of Thurlow and Pitt was useless. 
A parliamentary investigation of the situation was threatened, the 
Chief Justice resigned in 1788, and Lloyd Kenyon, Master’of the 
Rolls, was appointed his successor. Sir Francis Buller stifled his 
chagrin for about five years, and then resigned to accept a seat 
upon the inferior court of the common bench. 

Lord Kenyon had risen to his high station through many diffi- 
culties. Born to the lot of a second son of a poor Welsh squire, 
scantily educated and articled to an attorney at the age of fourteen, 
he had little opportunity to acquire knowledge, except of the law. 
Of the polite learning of the day he was profoundly ignorant. He 
knew nothing of the amenities of social life, and scarcely regarded 
its decencies. During the years of his practice his work had been 
largely writing opinions for more prosperous and less well informed 
members of the profession, and it was by rendering this sort of 





1 Corbett v. Poelnitz, 1 T. R. 5. 
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assistance to Lord Thurlow that he first came to be appointed to 
office. 

The contrast between the new Chief Justice and his predecessor 
was striking. Mansfield was an accomplished man of the world, 
and a finished orator. Kenyon was a recluse, with no gift of speech. 
Mansfield was for reform and progress, and did not always scan 
too closely the way that sufficed for the time to carry him to his 
conclusion. Kenyon was the disciple of precedent, and followed 
where the black letter dictum led, no matter what the result. 
Instead of entertaining that high opinion of each other’s good 
qualities which sometimes makes fast friends of those of opposite 
natures, they failed utterly to see any good in each other, and 
their personal dislike for one another was intense. Kenyon be- 
lieved that he had been snubbed by Mansfield; and Mansfield 
openly expressed his contempt for the man who was ignorant of 
the classics. 

It may be that these facts had no influence upon the decisions 
rendered ; but it is of interest to note that the results are such as 
would have been brought about had such causes been allowed to 
operate. Accordingly, we find Justice Buller at all times adhering 
to the views expressed by Lord Mansfield. In 1788, while sitting 
for the Lord Chancellor, he declared that separation deeds were 
valid when fairly entered into, and that courts of equity had juris- 
diction to enforce performance of the same.! Shortly thereafter, 
and while acting in the same capacity, he remarked, odz¢er, that it 
had been decided that as to everything but the right to remarry 
the parties could divorce themselves.? This is the first plain state- 
ment to be found in the reports of the legitimate result of the 
innovations introduced by Lord Mansfield. It did not pass unchal- 
lenged. The case was sent out for the opinion of the common 
pleas upon the law, and Chief Justice Loughborough declared that 
the question of the liability of a wife to a suit, when living apart 
from her husband, was still an open one.® 

In 1790 the ecclesiastical court once more declared its adherence 
to its earlier decisions.* Two years later the Master of the Rolls 
followed the dictum of Justice Buller, and decreed specific per- 
formance of an agreement to live separate, and that, too, in spite 
of the husband’s offer to renew cohabitation. The case was not 





1 Fletcher v. Fletcher, 2 Cox Ch. 99. 

2 Compton v. Collinson, 2 Bro. Ch. 377. 
8 s.c.1 H. Bl. 334. 

4 Nash v. Nash, 1 Hagg. Consist. 140. 

5 Guth v Guth, 3 Bro. Ch. 614. 
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followed, and in a short time Lord Chancellor Loughborough de- 
nied that equity had any jurisdiction of suits involving the marital 
relation.! 

In 1792 Justice Buller again went outside what was necessary 
to dispose of the case in hand in order to declare his continued 
adherence to the views of his late chief. One J. Greygoose peti- 
tioned for a writ of habeas corpus to bring up the body of his wife, 
who was detained by the defendant. One defence set up, but im- 
perfectly pleaded, was a separation agreement, and Rex v. Mead 
was relied upon. Justice Buller said: “If this case turn out on 
further examination to be like that in Burrow, I am strongly in- 
clined to think that this would be an answer tothe writ. But that 
is not at present made out.” 2 The absence of the Chief Justice 
when the decision was rendered, explains why the dictum was 
passed by in silence. 

Lord Kenyon first had occasion to consider the question in 1794. 
While he found other grounds upon which to dispose of the case, 
he indulged in these characteristic comments : — 

“T confess that I do not think that the courts ought to change the law 
so as to adapt it to the fashion of the times ; if an alteration in the law 
be necessary, recourse must be had to the legislature for it.” ® 


This was after Justice Buller had retired from the king’s bench. 

Two years later Lord Kenyon spoke in a similar strain : — 

“We must not by any whimsical conceits, supposed to be adapted to 
the altering fashions of the times, overturn the established law of the 
land. It descended to us as a sacred charge, and it is our duty to pre- 
serve it.” 4 

In 1800 the vexed question arose in a case before Lord Chan- 
cellor Eldon. He said that he would not decide it, because it was 
already pending in a case that was shortly to be argued before all 
twelve judges. He did not, however, deny himself the pleasure of 
reviewing and pointing out the errors in the opinions of the late 
Chief Justice.© His motive may have been an eminently proper 
one; but we are unable to keep out of view his hostility to Lord 
Mansfield. He never forgot his early experiences before the king’s 
bench, nor relinquished the belief that he was driven therefrom to 
practice in the more obscure chancery court by the partiality of 

1 Legard v. Johnson, 3 Ves. 352. 
2 Rex v. Winton, 5 T. R. 89. 
8 Ellah v. Leigh, 5 T. R. 679. 


4 Clayton v. Adams, 6 T. R. 604. 
5 Beard v. Webb, 2 Bos. & P. 93. 
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the Chief Justice for “ young lawyers who had been bred at West- 
minster School and Christ Church.” 

The case referred to by Lord Eldon was regarded by the court 
as an important one. It was twice argued before all the judges, 
except Justice Buller, who at the time of the second hearing was 
confined to the house by the illness from which he died the follow- 
ing summer. Lord Kenyon expressed his sympathy for Sir Francis 
“whose absence on every account we had occasion to regret.” 
How much of the regret was Pickwickian we are not informed. 

The unanimous opinion of the court was delivered by the Chief 
Justice. To make assurance doubly sure, he announced the con- 
currence of Chief Justice Eyre of the common bench, who sat at 
the first argument, but retired before the last. The gist of the 
opinion, overruling the decisions of Lord Mansfield, is as follows : — 


“The ground on which the plaintiff in this case rests his claim is an 
agreement between the defendant and her husband to live separate and 
apart from each other. That is a contract supposed to be made between 
two parties, who, according to the text of Zit#/eton, f. 168, being in law but 
one person, are on that account unable to contract with each other; and 
if the foundation fail, the consequence is that the whole superstructure 
must also fail. This difficulty meets the plaintiff iz Zimine. If it did 
not, and the parties were competent to contract at all, it would then be- 
come material to consider how far a compact can be valid which has for 
its object the contravention of the general policy of the law in settling 
the relations of domestic life, and which the public is interested to pre- 
serve ; and which, without dissolving the bond of marriage, would place 
the parties in some respects in the condition of being single, and leave 
them in others subject to the consequences of being married, and which 
would introduce all the confusion and inconvenience which must neces- 
sarily result from so anomalous and mixed a character. In the course 
of the argument some of these difficulties were pointed out, and it was 
asked whether, after such an agreement as this, the temporal courts could 
prohibit it if either were to sue in the ecclesiastical court for restitution 
of conjugal rights? Whether the wife, if she committed a felony in the 
presence of her husband, would be liable to conviction? Whether they 
could be witnesses for and against each other? Whether they could sue 
and take each other in execution? And many other questions will occur 
to every one to which it will be impossible to give a satisfactory answer. 
For instance, it may be asked how it can be in the power of any persons 
by their private agreement to alter the character and condition which by 
law results from the state of marriage, while it subsists, and from thence 
to infer rights of action and legal responsibilities as consequences fol- 
lowing from such alteration of character and condition? Or how any 
power short of that of the legislature can change that which, by the com- 
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mon law of the land, is established as the course of judicial proceed- 
ings ?”? 

However much one is disposed to admire the elegant and accom- 
plished William Murray, Baron of Mansfield, to smile at the 
crudities, or carp at the ill-temper and stiff will of Lloyd Kenyon, 
it must be admitted that in this instance reason and precedent 
were with the latter. The clamor of indignant tradespeople, and 
the well-bred murmur of disapproval from scandalized society, 
alike fell upon deaf ears. If the mercer would collect his bill, let 
him be chary who he trusted. If social vices must be glossed 
over with a so-called separation contract, the court was not to be 
made a partner in the scheme. That was the law. If changes 
were needed, apply to Parliament. 

Soon the doughty Welshman followed his Scotch rival down to 
the gommon level. Lord Kenyon died in 1802, and was in turn 
succeeded by an implacable enemy. Sir Edward Law acquired 
fame from his defence of Warren Hastings, and was thereafter 
conceded the leadership of the bar. From that time he felt sure 
of his position, and freely used his powers of sarcasm in holding 
the oddities and shortcomings of the Chief Justice up to ridicule. 
When he took his seat upon the bench, he said to a friend that 
“his feelings as a barrister had been so often outraged by the 
insults of Lord Kenyon, he should now take care that no gentle- 
man at the bar should have occasion to complain of any indignity 
in his court.” 2 He forgot the good resolution before adjourning 
his first term of court, and apparently never thought of it there- 
after. 

Upon the second day he presided, the new Chief Justice (who 
had taken the sonorous title of Baron of Ellenborough) had occasion 
to pass upon a separation agreement. George Chambers and the 
Honourable Jane Rodney, his wife, having had differences, entered 
into a compact whereby he agreed to make certain payments to 
trustees for her, in case of a future separation. That event soon 
took place, the payments were not made, and the trustees brought 
suit upon the agreement. The case was argued upon the question 
of the general invalidity of such covenants, and especially to the 
point that one for a future separation is void. The Chief Justice 
declared that the contract was valid because “the question which 
has been agitated appears to have been laid at rest for a long time 





1 Marshall v. Rutton, 8 T. R. 545. 
2 Campbell’s Lives of the Chief Justices. 
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by repeated decisions and the uniform practice of the courts.” As 
to the question of future separation, he thought this agreement no 
worse than others that had been upheld.! 

Marshall v. Rutton was not cited by counsel, nor alluded to by 
the court. Counsel very likely had a lively recollection of the 
fact that at the last hearing of that case Sir Edward Law argued 
for the plaintiff, against whom judgment was thereafter rendered. 
Justices Grose, Lawrence, and Le Blanc, who now wrote opinions 
concurring with the Chief Justice, thought silence the most dis- 
creet way to avoid the conflict between their decision against Sir 
Edward as an advocate and their concurrence with him as their 
chief. They conveniently overlooked the battle that had just been 
fought over the question of the power of parties to modify the 
marital status; and, going back a hundred years, relied upon ill 
reported cases from the chancery side of the court. Nichols v. 
Danvers * was a case where there was a separation by agreement. 
There was also a decree for maintenance. Vernon noted only 
these facts, and the case is reported as one wherein an agreement 
to live apart was enforced. The register’s book shows that there 
had been proceedings in the ecclesiastical court for cruelty, and 
this was only an application for alimony, in accordance with the 
practice after the Restoration. These facts were overlooked by 
the editors of the Vernon manuscript, in a manner quite character- 
istic of their reportorial work.* It is upon this case that Rodney 
v. Chambers depends. 

If any one is seeking evidence to sustain the theory that these 
agreements are calculated to promote improper ways of living, he 
may be interested in the sequel to Lord Ellenborough’s decision. 
Three years after its rendition the husband recovered a verdict of 
42000 from one Caulfield because of his adultery with the plain- 





1 Rodney.v. Chambers, 2 East 283. 

8 1 Fonbl., Eq., 97 note. 

4 The ignominy of having palmed off upon the profession the two volumes that 
bear his name ought not to be charged to the memory of that really excellent lawyer. 
He took extensive notes, but apparently for his own use only. After his decease 
there was a lively contest over the manuscript. The executor claimed it as an asset 
of the estate, the widow thought it was bequeathed to her as a part of the house- 
hold goods, and the heir insisted it was his as the guardian of his ancestor’s reputa- 
tion. Finally it was agreed that it should be printed by the court without profit to 
any one. Atcherly v. Vernon, 10 Mod. 518, 530. The unpalatable truth, suggested 
by counsel for the heir in argument, that the manuscript was “possibly not fit to be 
printed,” was not heeded. So it came about that the name of Vernon has been 
handed down to the present generation as a synonym for shiftless reporting, when 
in fact he was an accomplished lawyer, and never thought himself a reporter at all. 


2 2 Vern. 671. 
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tiff’s wife! In this case the Honourable Jane becomes plain Mrs. 
Chambers. 

Lord Ellenborough’s views were not favorably received. Lord 
Eldon at once expressed a strong disapproval of the case and the 
theories that it advocated. But he reluctantly conceded that if 
the practice of upholding the covenants as to property rights had 
become fixed he could not overturn it.? 

The Court of Common Pleas were unable to agree upon the 
question whether a husband was liable for necessaries furnished to 
his separated wife because of his failure to perform his contract for 
her support.® The associate justices thought he was liable ; while 
the Chief Justice, Sir James Mansfield, dissented, basing his opin- 
ion upon the reasoning of Lord Mansfield. 

Sir William Grant, Master of the Rolls, considered the agree- 
ment as void, except as to property rights. He said: — 


“T apprehend it to be now settled that this court will not carry into 
execution articles of separation between husband and wife. It recognizes 
no power in them to vary the rights and duties growing out of the mar- 
riage contract, or to effect, at their pleasure, a partial dissolution of that 
contract. It should seem to follow that the court would not acknow- 
ledge the validity of any stipulation that is merely accessory to an agree- 
ment for separation. The object of the covenants between the husband 
and the trustee is to give efficacy to the agreement between the husband 
and the wife ; and it does seem rather strange that the auxiliary agree- 
ment should be enforced, while the principal agreement is held to be 
contrary to the spirit and the policy of the law.” 4 


He added, however, that the cases seemed to establish the validity 
of the property arrangement ; and so he gave effect to an appoint- 
ment by a separated wife of property deeded by her husband to 
trustees, in consideration of their promise to save him harmless 
from her debts, etc. 

In 1818, the ecclesiastical court once more declared its adher- 
ence to the doctrine that the agreement was void. Sir William 
Scott, of the consistory court of London, was in full sympathy 
with his more distinguished brother, Lord Eldon. He declared 
the position of the ecclesiastical courts as follows : — 


“These courts therefore to which the law has appropriated the right 
of adjudicating upon the nature of the matrimonial contract, have uni- 





1 Chambers v. Caulfield, 6 East 244. 

2 St. John v. St. John, 11 Ves. 526. 

8 Nurse v. Craig, 2 Bos. & P. (N. R.) 148. 
_# Worrall v. Jacob, 3 Mer. 256. 
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formly rejected such covenants as insignificant in a plea of bar, and 
leave it to other courts to enforce them, so far as they may deem proper 


upon a more favorable view (if they entertain it) of their consistency 
with the principles of the matrimonial contract.” } 


Lord Eldon had the question before him again in 1821. He 
dismissed a bill brought for the cancellation of a separation deed, 
upon the ground that its invalidity was as available a defence at 


law as in equity. In speaking of the character of the instrument 
he said : — 


“T perceive that it seems to have struck every one as extraordinary 
that such deeds should ever have been supported. . . . It has always 
seemed to me very difficult to hold these deeds legal. It seems to be 
admitted that a mere agreement to live separate is one that would not be 
deemed valid; and it seems strange, as Sir William Grant observes, that 
if the primary object be vicious, these auxiliary provisions should be 
held good and thereby the objects which the law objects to should be 
carried into effect.” ? 


Other chancery judges looked at the matter differently. Rich- 
ards, Lord Chief Baron of the Exchequer, said : — 


“The question is not what the law ought to be, but what it is; and 
the opinions of judges, however great and learned, are not to be put in 
competition with decisions determining the point and settling the law.” 

Baron Graham added : — 


“The language of regret is certainly found to be used by many of the 
judges ; but the law is clearly established, and such demands have been 
constantly enforced.” ® 


In cases arising soon after this it was decided that the agree- 
ment was valid so far as it related to a provision for the wife,* but 
invalid if separation did not take place until a future day.® 

Still the law seemed far from being settled. Notwithstanding 
many rebuffs from the courts, the conveyancers persisted in advis- 
ing the use of the tabooed contract. There was practically no 
divorce obtainable, and this sort of an armistice was the only relief 
to be had from a union that had proved unendurable. The agree- 
ment was made, and the parties trusted to each other’s honor to 
carry it out. If, however, the wife saw fit to resist a suit, her cover- 
ture was a defence and the agreement only a rope of sand. 





1 Mortimer v. Mortimer, 2 Hagg. Consist. 310. 

2 Westmeath v. Westmeath, Jac. 126. 

8 Ross v. Willoughby, 10 Price 2. 

4 Jee v. Thurlow, 2 B. & C. 547; Wilson v. Mushett, 3 B. & A. 743. 
5 Hindley v. Westmeath, 6 B. & C. 200. 
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In 1835 the matter first came up for consideration in the House 
of Lords. The question was whether a separated wife could acquire 
a domicile of her own. The office of Chancellor being vacant, Lord 
Brougham presided. If his opinion does not carry the weight a 
different authorship might give, it is an interesting specimen of 
the work of a versatile writer and fairly accurate judge. In speak- 
ing of the agreement he said: — 


“What is the legal value or force of this kind of agreement in our 
law? Absolutely none whatever, in any court whatever, for any purpose 
whatever, save and except only one, — the obligation contracted by the 
husband with trustees to pay certain sums to the wife, the cestuid gue trust. 
In no other point of view is any effect given by our jurisprudence, either 
at law or in equity, to such a contract. No damages can be recovered for 
its breach ; no specific performance of its articles can be decreed. No 
court, civil or consistorial, can take notice of its existence. So far has 
the legal presumption of cohabitation been carried by the common law 
courts that the most formal separation can only be given in mitigation of 
damages, and not at all as an answer to an action for criminal conversa- 
tion, the ground of which is the alleged loss of comfort in the wife’s so- 
ciety; and all the evidence that can be adduced of the fact of living 
apart, and all the instruments that can be produced binding the husband 
to suffer the separate residence of his wife, — nay, even when he has for 
himself stipulated for her living apart, and laid her under conditions that 
she should never come near him, —all is utterly insufficient to repel the 
claim which he makes for the loss of her society, without doing any act 
either in court or 7” fais to determine the separation or annul the agree- 
ment.” ? 


The concurrence of Lord Lyndehurst is a strong indorsement 
of the soundness of the decision. At this time both these ex- 
Chancellors were plotting and scheming to again take possession 
of the great seal. They presided by turns over the judicial ses- 
sions of the House of Lords during the spring of 1835, and neither 
lost an opportunity to criticise the other.? 

At about this time suit was brought in the common pleas for 
money agreed to be paid as a consideration for executing a separa- 
tion deed. The court admitted that a promise to separate in the 
future, or any inducement to make such a promise, was illegal. 
On the other hand, a present separation was declared to be good. 
The deed was construed as one of the latter class.2 The appeal to 
the exchequer resulted in an affirmation by a divided court, Lord 

1 Warrender v. Warrender, 2 Cl. & F. 488. 


2 Campbell’s Lives of the Chancellors. 
8 Waite v. Jones, 1 Bing. N. C. 656. 
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Denman and Baron Abinger dissenting. The opinion of Chief 
Justice Denman is of especial value. It had been long since the 
position had been filled by one of so high character, broad general 
culture, and excellent judgment. In plain and convincing lan- 
guage he disapproved of the whole doctrine of separation by agree- 
ment, and modestly stated his conclusion as follows : — 


“Tf I could venture to lay down the principle which alone seems to be 
safely deducible from all the cases, it is this; that when a husband has 
by his deed acknowledged his wife to have a just cause of separation 
from him, and has covenanted with her natural friends to allow her a 
maintenance during separation on being relieved from liability to her 
debts, he shall not be allowed to impeach the validity of that cov- 
enant.” ? 





























By 1842 the case had travelled the long journey to the House of 
Lords. The contract was again upheld in a brief opinion. There 
was no reference to the strong language indorsed by that august 
tribunal only seven years before; and Lord Brougham himself 
concurred in the decision.” 

From this time the courts seem to have been fairly committed 
to the theory that these agreements were valid except as to the 
one provision that was of the essence of each of them. While 
the judges acknowledged that the situation was illogical, they 
rested upon the now useful doctrine of stare decisis. 


“Tt is in vain to regret the perplexities in which courts have found 
themselves involved by enforcing the minor and auxiliary parts of the 
agreement to separate, while they profess to repudiate the principal and 
essential part and motive of it.” ® 


In 1848 the House of Lords went further, and, holding the 
agreement to continue to live apart to be a valid contract, decreed 
specific performance of its covenants. Their lordships admitted 
that the decision was contrary to the old law, and based their con- 
clusion upon recent cases. The deed in question was one executed 
as a part of the settlement of the wife’s suit for nullity in the 
ecclesiastical courts, and the case might have been disposed of 
without the radical steps that were taken. 

Soon after this, Lord Romilly, Master of the Rolls, considered 
the statement that such deeds had been upheld “in a great number 









1 Jones v, Waite, 5 Bing. N. C. 341. 
2 Jones v. Waite, 4 M. & G. 1104. 

8 Frampton v. Frampton, 4 Beav. 287. 
# Wilson v. Wilson, 1 H. L. C. 538. 
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of cases” a sufficient reason for enjoining a breach of a covenant 
not to interfere with a separated wife.! 

An occasional remonstrance was still heard. In 1858 the court 
of chancery declared that the sole foundation of these contracts 
was a covenant that no court would enforce? In general, how- 
ever the tendency to uphold the agreements was followed.® 

Lord Chancellor Westbury enjoined a separated wife from bring- 
ing suit for restitution in the divorce court, because such action 
would violate the terms of a separation deed. The divorce court 
succeeded the ecclesiastical tribunal in 1857, and administered the 
law in a similar manner.® The chancellor justified the decision by 
reasoning that separation deeds were valid, although the ecclesi- 
astical doctrine was different, because by a statute of Henry VIII. 
the ecclesiastical law was made subordinate to the common law; 
that the decision of the House of Lords in Wilson v. Wilson, over- 
ruling the earlier cases, must be treated like a statute ; and that 
while a voluntary separation was an offence against the ecclesias- 
tical law, it was not one against the common law, and therefore the 
tights in controversy were only private, and public policy was not 
involved.® A decision of the appeal to the House of Lords was 
prevented by the death of Mrs. Hunt. 

Sir George Jessel, Master of the Rolls, treats the matter in the 
following characteristic fashion : — 


“For a great number of years both ecclesiastical judges and lay judges 
thought it was something very horrible, and against public policy, that 
husband and wife should agree to live separate; and it was supposed 
that a civilized country could no longer exist if such agreements were 
enforced by courts of law, whether ecclesiastical or not. But a change 
came over judicial opinion as to public policy, other considerations arose, 
and people began to think that, after all, it might be better and more 
beneficial for married people to avoid in many cases the expense and the 
scandal of suits of divorce by settling their differences quietly by the aid 
of friends out of court, although the consequence might be that they 
would live separately ; and that was the view carried out by the courts 
when it became once decided that separation deeds fer se were not 
against public policy.” ” 





1 Sanders v. Rodway, 16 Beav. 207. 

2 Vansittart v. Vansittart, 2 DeG. & J. 249. 

8 Webster v. Webster, 1 Sm. & G. 489; Randle v. Gould, 8 El. & B. 457; Wil- 
liams v. Baily, L. R. 2 Eq. 731; Rowley v. Rowley, L. R. 1 H. L. Sc. 63; Gibbs v. 
Harding, L. R. 8 Eq. 490. 

# 20 & 21 Vict. c. 85. 5 Ib. s. 22. 

6 Hunt v. Hunt, 4 DeG., F., & J. 221. 7 Besant v. Wood, 12 Ch. Div. 605. 
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Sir George was a Hebrew, and the first Jew to attain to judicial 
honors in England. It would be natural that law founded in part 
upon Christian ecclesiastical polity should find scant favor with 
him. 

The case has an added interest for the American student be- 
cause of the career of the wife, Annie Besant. While she was 
advocating female suffrage and preaching the doctrines of theoso- 
phy from American platforms, a long and bitter struggle was being 
waged in the English courts over her domestic relations. Her 
clerical husband agreed to a separation, and as a part of the ar- 
rangement each parent was to have the custody of one of their 
two children. Thereafter he sued for and obtained the custody of 
the child who he had solemnly covenanted should remain with 
the mother. Thereupon the wife, conceiving that, as the con- 
sideration for the agreement had been taken from her by the court, 
it was no longer binding upon her, sought to renew cohabitation. 


“* But the court deemed that the policy of the law made her agreement 
for separation controlling over her, and the consideration for it void as 
to him. This exquisitely refined principle of high honor does not per- 
tain to the laws of so young a people as we are.” ? 


Following out the same theory, the court of probate and divorce 
held a contract not to demand restitution valid ; and that, as the 
act of 1873 had made all defences available there which would be 
anywhere, the agreement could be pleaded in bar.? 

Finally, to show that all the old notions upon the subject had 
been exploded, it was decided in 1888 that a trustee was not 
needed, and the parties could make the contract directly with each 
other.’ The case does not depend upon modern statutes enlarging 
the powers of married women. It is expressly put upon common 
law ground. 

It remains to be seen whether the higher courts are to follow 
these extreme cases. It seems probable that they will. 

It is difficult for us here to realize the extent to which the idea 
that “social policy”’® demands the upholding these agreements 
prevails there. Another fruitful source of evil has been the great 
number of family settlements each more or less tainted with such 





1 1 Bish., Marr. & Div., s. 634a, note. 
2 Marshall v. Marshall, 5 Prob. Div. 19. 
8 McGregor v. McGregor, L. R. 20 Q. B. D. 529. 
* Rowell v. Rowell, [1900] 1 Q. B. 9; Hunt v. Hunt, [1897] 2 Q. B. 547; Sweet v. 
Sweet, [1895] 1 Q. B. 12. 
5 Wennhak v. Morgan, 20 Q. B. D. 635. 
86 
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covenants. Seventy-five years ago, the title to half the property 
in England stood in the name of nominal owners.!_ The family 
conveyancer, possessed of the secret of the family skeleton and 
anxious to be its sole guardian, has ever been ready to promote a 
“settlement” that would avoid the public scandal of a divorce suit. 
Still another potent cause for what has occurred was the fact that 
practically no divorce was obtainable. A separation from bed and 
board might be decreed, but that mockery is not worthy the name 
of divorce. 

These are the causes that created the undercurrent and dragged 
the law from its ancient and safe moorings. The departure from 
established principles was slow, but none the less certain. First 
the undoubted rule was announced that an agreement by the hus- 
band to support his wife was but a performance of a part of his 
duty. This was quickly seized upon by the conveyancers, and the 
result was a great number of annuities and other settlements, 
ostensibly made for the purpose of furnishing support, and each in 
fact depending upon an illegal promise to live separate. For a 
time a decent regard for the old law was shown, and the promise 
of a trustee to furnish support was always a part of the contract. 
Then this concession to old-fashioned ideas was abandoned, and 
courts enforced property covenants admittedly founded upon an 
illegal promise. Nor was this the end of judicial sophistry. The 
next step was to argue that while on the face of things the courts 
had gravely declared the covenant for separation to be invalid, yet 
by enforcing agreements dependent thereon they had in reality 
held the whole to be good. The opposition to this line of reason- 
ing was constant for many years. The names of some great Eng- 
lish jurists are found among those opposed to the continental idea. 
They believed that the marital status is something more than a 
mere civil contract relation ; and that its modification is not to be 
accomplished, except with the consent of the state as evidenced 
by the decree of a competent court. Nevertheless the so-called 
liberal idea seems to have finally prevailed, and the dictum of Jus- 
tice Buller is now the law of England. As to everything but the 
right to remarry the parties may divorce themselves. 

R. J. Peaslee. 


MANCHESTER, N. H. 





1 2 Kent, Com., 182. 
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RENDITION OF DESERTERS FROM FOREIGN Forces. — A case recently 
decided by the Supreme Court of the United States raises collaterally 
an interesting question in jurisdiction. The Cramp Ship Building 
Company was building the cruiser Variag for the Imperial Russian 
Navy under a contract providing that as fast as constructed the title 
should vest in the Russian Government, subject however to the right 
of rejection until possession was taken and payment made. At the re- 
quest of the Russian Government, the Secretary of the Treasury admitted 
free of the immigration tax, an officer and fifty-three men who were to 
form part of the crew. After the Variag was launched, but before she 
was completed, one of these men deserted, with the intention of becom- 
ing a citizen of the United States. At the request of the Russian Vice- 
Consul, he was arrested and committed, under Art. 9 of the Treaty with 
Russia of 1832 (8 U. S. Stat. 444) providing for the arrest, etc., of “ desert- 
ers from the ships of war and merchant vessels of their country,” It was 
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held by the court (Fuller, C. J., Harlan, Gray, and White, JJ., dissenting) 
that he was a deserter from a ship of war within the meaning of the 
treaty. Zucker v. United States ex rel. Alexandroff, 22 Sup. Ct. Rep. 195. 
It is correctly stated that before the Variag was launched she could not 
be considered a ship. Zhe Jefferson, 20 How. (U. S. Sup. Ct.) 393. But, 
though for purposes of admiralty jurisdiction she became a ship the 
moment she was launched, that should not conclude the question whether 
she was a ship of war within the meaning of the treaty. Furthermore, it 
is almost obvious that the object of the treaty provision is to prevent 
foreign vessels visiting our ports from being crippled by the desertion of 
their seamen; it is not for the purpose of aiding shipbuilding for foreign 
governments, and protecting the arrangements for completing and man- 
ning ships. 

If, however, the conditions in the principal case do come within the 
treaty, the provisions of that treaty must, of course, be applied. The 
reasoning on which an affirmative conclusion is reached is somewhat fal- 
lacious. It is said that since the ship was built for the Imperial Russian 
Government, it is exempt from jurisdiction ; and that being exempt from 
jurisdiction it must be a ship of war since it cannot be called a merchant 
vessel, It is submitted that this does not follow as a matter of course. 
Property of a sovereign is in every case exempt from jurisdiction in civil 
suits. Zhe Parlement Belge,5 P. D. 197,214. In addition to this, by 
the terms of the contract, though property in the materials passed as the 
construction went on, the government had the right of rejection at any 
time up to completion and final payment. The vessel was in the hands 
of the builders, had not been accepted nor commissioned by the Russian 
Government, and it would seem to follow therefore that she was not a 
ship of war ; for it is not armament but the flag and commission that make 
a vessel a ship of war. See Schooner Exchange v. McFaddon, 7 Cranch 
(U.S. Sup. Ct.) 116, 146; see also HALL, INTERNAT. Law, § 44. Accord- 
ingly it would seem that the deserter in the principal case should not be 
considered a deserter from a ship of war within the meaning of the treaty. 
Yet the man is undoubtedly a deserter from the Russian navy and the 
question arises whether a different result may be reached on the assump- 
tion that the detail of the officer and fifty-three men is a military force 
entering the country by the permission of the executive.. When a mili- 
tary force of another sovereign is permitted to enter or pass through the 
territory of a state, the force while in the territory is exempt from jurisdic- 
tion. WHEATON, INTERNAT. Law, § 99. The reason of this is obvious. 
Unless the officers are allowed to exercise the restraints of their own law 
over their men, the morale of the force may be destroyed. See Schooner 
Exchange v. McFaddon, supra. It would follow, then, that the exemption 
from jurisdiction is enjoyed only so long as the force remains a force. 
If a man separates from that force, there is no apparent ground to justify 
recapture by his officer. The law of another country cannot be exercised 
unless the local sovereign permits, and the permission granted to the 
force to enter cannot be construed into permission to enforce foreign law 
beyond the spot where the force is. When the man has deserted, he is 
like any other person, citizen or alien, subject to local jurisdiction. De- 
sertion from a foreign army or navy is not an extraditable offence, and it 
would seem that unless it be made so, a deserter should in no case be 
returned. 
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Speciric ENFORCEMENT OF A PAROL PROMISE TO CoNvEY LAND. — 
The fact that courts of equity in specifically enforcing many classes of 
parol promises to convey land assign various and not altogether consist- 
ent reasons for so doing, raises the inquiry as to the true underlying prin- 
ciple upon which their jurisdiction is based. Where the transaction re- 
garding conveyance takes the form of a bilateral contract, the mere taking 
of possession by the promisee with the consent of the promisor is generally 
regarded as sufficient part performance to take the case out of the Statute 
of Frauds. Butcher v. Stapely, 1 Vern. 363. On the other hand, equity 
will not decree a conveyance where there has been merely a payment of 
the purchase money. Britain v. Rossiter, 11 Q. B. D. 123, 131. If in 
addition to the taking of possession the promisee has made valuable, per- 
manent improvements, he may demand a conveyance. See POMEROY, 
Spec. Perr., § 126. The same principles have also been applied, even 
where the contracts were unilateral. reeman v. Freeman, 43 N. Y. 34. 
It seems hardly exact, however, to use the phrase “ part performance ” 
in this last type of case. The same act that operates as an acceptance 
of the offer cannot logically be regarded as also part performance of the 
contract ; for until the act is done no contract exists. 

Another form which the transaction may assume is that of a parol gift. 
This is illustrated in a recent Oregon case. A father told his son that he 
might have a certain piece of land if he would move on to it and build. 
The son, relying on the promise, performed the stipulations and was 
allowed to enforce a conveyance from his father’s grantee, who had taken 
the land with notice. Scott v. Lewis, 66 Pac. Rep. 299. ‘The court while 
citing authorities to sustain the jurisdiction of equity in the case of a 
parol gift, apparently regarded the original understanding as a contract. 
In either aspect, however, the result of the decision is amply sustained by 
authority. 

The ciumuuets of parol gifts shows that the true reason for the rule 
is not dependent upon any contractual relation ; that the theory is not 
that of the specific performance of contracts. In all the different classes 
of cases enumerated in which equity has granted relief, with the excep- 
tion of the first, — viz., where the taking of possession alone was regarded 
a sufficient part performance to justify a decree — there has existed one 
common circumstance which probably furnishes the ground for equity 
jurisdiction. The plaintiff upon the faith of the defendant’s promise has 
entered upon the land of the latter and expended money in improvements, 
materially changing his position. On the defendant’s refusal to convey, 
the promisee cannot sue on the contract —if it be such a case — because 
of the statute ; and the doctrine of part performance being a purely equi- 
table doctrine, will be of no avail. See PomeEroy, Spec. Perr., § 98. Were 
he to sue his defaulting promisor in a quasi-contractual action, the mea- 
sure of his damages would be merely the increment in the value of the 
land due to his improvements ; in most cases an utterly inadequate com- 
pensation. Consequently it is eminently just, when the promisee in 
reliance upon a promise has so changed his position that he can neither 
be adequately reimbursed nor put in as favorable a position as he occu- 
pied before, that equity should then compel a conveyance of the land 
to him. The cases where the taking of possession is the only act, 
would seem on principle to fall in the same category as those where only 
payment of purchase money has been made. The fact that specific en- 
forcement of the promise is granted in the former would seem to be 
somewhat anomalous, 
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DouBLE PUNISHMENT UNDER STATUTE AND ORDINANCE. — Where a 
municipal ordinance prohibits acts which are also penal offences under 
the state laws, questions of considerable difficulty arise. That such ordi- 
nances may constitutionally be passed is generally, though not univer- 
sally admitted. CooLry, Const. Lim., 6th ed., 239; gi 1 Bracu, Pus. 
CorpP., § 510. Accepting their constitutionality, may the same act be twice 
punished, once under the ordinance, and again under the statute? Some 
states hold that it may not; and that the act is punishable alone by that 
power which first takes jurisdiction. Lynch v. Commonwealth, 35 S. W. 
Rep. 264 (Ky.) ; see People v. Hanrahan, 75 Mich. 611. A recent Mis- 
souri case, inconsistent with earlier decisions in the same court, gives a 
contrary answer. State v. Muir, 65 S. W. Rep. 285 ; contra, State v. 
Cowan, 29 Mo. 330. The defendant having been convicted and fined in 
the police court upon a complaint for violating a city ordinance against 
gambling, was indicted under a statute for the same act, and his plea of 
autrefois convict held no bar. The prosecution under the ordinance was 
considered a merely civil proceeding. 

This result, though not this reasoning, is in accord with the weight of 
authority. CooLry, supra; Hankins v. People, 106 ill. 628; State v. 
Clifford, 45 La. Ann. 980. It is usually argued that the single act con- 
stitutes two offences, one purely local, against the police regulations of 
the municipality, the other a violation of the publiclaw. A/ayor v. Allaire, 
14 Ala. 400. An analogy is often drawn to the concurrent jurisdictions 
of state and federal courts. See State v. Ambrose, 6 Ind. 351. This 
analogy however is unsound, for the municipality is not a distinct sover- 
eign, its only power emanating solely from the state. A more satisfac- 
tory reason for allowing such double punishment is advanced when it is 
said that the constitutional prohibitions against double jeopardy were 
never intended to apply to conviction under a mere police regulation. 
State v. Clifford, supra. ‘This view would seem to find support in those 
cases which permit conviction for a violation of the ordinance by sum- 
mary proceedings, when if the act were punished as a violation of the 
statute indictment and jury trial would be requisite. Ogden v. Madison, 
87 N. W. Rep. 568 (Wis.) ; A/clnery v. Denver, 17 Col. 302. 

The principal case suggests a third ground on which to support these 
decisions, namely that the prosecution under the ordinance is not really 
a criminal proceeding. Such a view is not wholly without support. 
Where as at common law, the enforcement of the ordinance is by an 
action of debt for the fine brought in the name of the city, the action is 
admittedly civil, 1 D1LL., Mun. Corp., § 410. But where, as is usual in 
this country, the proceeding is in the nature of a complaint, the character 
of the action is much disputed. The cases necessarily turn largely upon 
the particular wording of the state constitution and statutes. See 33 L. 
R. A. 33, note. In general it seems to be held that if the violation of the 
ordinance is also a misdemeanor by statute or common law, the proceed- 
ing is criminal ; otherwise it is civil. See State v. Municipal Court of Mil- 
waukee, 89 Wis. 358. ‘This distinction appears invalid. The character 
of the viclation of the police regulations of the city is not altered by the 
criminali(y or non-criminality of the act under the statutes. The true 
test it is thought rests in the intention of the legislature in authorizing, 
and of the city in passing such regulations. This is to be gathered from 
the nature of the act prohibited, the penalty imposed, and the method of 
procedure. If the purpose of the ordinance is to render reparation to 
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the city by a fine, the proceeding, even though by complaint, may well 
be considered civil rather than criminal. On the other hand, if the ob- 
ject is to penalize the offender, it would seem that the proceeding to 
collect the fine, unless it be an action of debt, and certainly the proceed- 
ings to impose a penalty of imprisonment, would be of a criminal char- 
acter. The statement of the principal case, therefore, that such proceed- 
ings are merely civil would seem too broad ; yet two convictions may be 
supported in such cases on the ground above suggested that the consti- 
tutional protection against double jeopardy was not intended to extend 
to punishment for violation of a city ordinance. 


Wuat CONSTITUTES A CLOG ON THE EQUITY OF REDEMPTION ? — 
The principle that an extortionate or oppressive contract is not neces- 
sarily enforceable because voluntarily made has been thought especially 
applicable to money-lending transactions. Accordingly, if the borrower 
gives security there is a rule that he may repudiate any part of his 
mortgage agreement that clogs the equity of redemption. Definitions of 
such an agreement, differing substantially, appear successively in English 
cases. The original test, whether the mortgagor promises something 
beside repayment of the loan with interest, was succeeded by one less 
sweeping, namely, whether the mortgagor’s by-agreement makes redemp- 
tion harder. Biggs v. Hoddinott, [1898] 2 Ch. 307. Then it was reasoned 


that if the mortgage given was a security as well for the performance of any 
additional agreement as for repayment of the loan, redemption was made 
no harder because that very agreement became part of the mortgage- 


obligation. Santley v. Wilde, [1899] 2 Ch. 474; see 13 Harv. L. Rev. 
595. It was problematical whether this decision left any case to which 
the rule against clogging redemption could apply ; for by the admitted 
test there was no clog unless the burden of redeeming was increased, and 
by the decision itself agreements which most directly increased that bur- 
den were valid as becoming part of the mortgage transaction. Recently 
the question was neatly raised. A lessee of a public-house mortgaged 
his term, and purported to bind the land by a covenant to sell there none. 
but the mortgagees’ liquors. The incumbrance of the covenant was to 
exist during the whole term, even after the mortgage was satisfied. This 
particular stipulation the Court of Appeal held unenforceable, as being 
without the rule of Santley v. Wilde, supra, because not secured by the 
mortgage. ice v. Noakes & Co., [1900] 2 Ch. 445. The paradox is 
that if the mortgage had secured the covenant the bargain, though 
harder than that in the principal case, would have been sustained. The 
House of Lords, in affirming the decision, chose rather to disapprove 
Santley v. Wilde. Noakes & Co., Ltd., v. Rice, [1902] A. C. 24. 

The decision has more than the mere effect of weakening the rule in 
Santley v. Wilde. The covenant made redemption no harder, if by 
redemption is meant obtaining a reconveyance of the term. The judg- 
ment, however, interprets redemption in this connection as meaning a 
reacquisition by the mortgagor of the property in the condition in which 
he transferred it. The covenant is accordingly held invalid so far as it 
caused an incumbrance on the land outlasting the mortgage. The tech- 
nical nature of this result appears in the technical distinctions which it 
necessitates. A covenant binding land not covered by the mortgage 
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would be no less onerous than the one under discussion. Presumably, 
however, such a covenant would be enforced ; for the present rule affects 
only agreements restricting the mortgagor’s rights in the particular 
property he mortgages. In fact, in a decision rendered pending the 
appeal to the House of Lords in the principal case, the rule was held to 
be limited to agreements enforceable specifically in equity against that 
property. Carrittv. Bradley,[1901] 2 K. B. 550 (C. A.). The mortgage 
was of a stockholder’s controlling interest in a company. The court 
sustained the mortgagor’s collateral agreement to use this interest always 
thereafter to secure employment for the mortgagee by the company. 
There seems to be no true distinction from JVoakes v. Rice, supra, for 
whether the remedy for breach is equitable or merely legal does not con- 
cern a mortgagor who keeps his promise. In one case as much as in the 
other his use of the property is hampered. A recent Irish case approved 
in the judgment of the House of Lords in Moakes v. Rice, supra, does not 
recognize any such distinction. Browne v. Ryan, [1901] 2 I. R. 653. 

Whether American courts will have to solve the complexities suggested 
by these cases and how they may do it is conjectural, for the whole doc- 
trine seems yet undeveloped here. Cf Uhifelder v. Carter's Admr., 64 
Ala. 527 ; JVorthwestern, etc., Ins. Co. v. Butler, 57 Neb. 198. 


MEASURE OF DAMAGES ON A CONTRACT WHEN THE DISCHARGED 
EMPLOYEE GOEs TO WorK FOR HimsELF. — In an action by an employee 
for breach of the contract of service, the law aims to compensate him for 
his actual loss. Goodman v. Pocock, 15 Q. B. 576. It is, however, his 
duty, under the doctrine of avoidable consequences, to use reasonable care 
to reduce his damage by securing other employment ; and the amount 
that he can recover is limited to the difference between what he would 
have received under the contract, and what he has earned or might with 
due diligence have earned elsewhere during the term of the employment. 
Ream v. Watkins, 27 Mo. 516 ; Dickinson v. Talmage, 138 Mass. 249. A 
nice question is presented when the injured party, instead of entering the 
service of some one else or remaining idle, goes to work on his own 
account. It has recently been decided that in such a case the amount 
recoverable is the difference between the contract price, and what must 
have been paid to another to do the work that the injured party has done 
in his own business. ee v. Hampton, 30 So. Rep. 721 (Miss.). Only 
two cases with similar facts have been found. Huntington v. Ogdensburgh, 
3 How. Pr. (N. Y.) 416 ; Harrington v. Gies, 45 Mich. 374. The first is 
in agreement with the principal case, while the second allows no deduc- 
tion whatever. It does not appear in any of these cases whether the total 
profits of the injured party in his own business were greater or less than 
the sum that he would have had to pay a servant to take his place 
in conducting it. If they are greater it is obvious that the surplus 
ought not to be considered in mitigation of his damages, because he 
might have invested in the business even if he had continued in the 
defendant’s employ and thus have earned that amount in any event. 
When this is the case, and also when the profits of the business and the 
value of his labor are equal, the rule in the principal case produces the 
correct result, awarding to the injured party the amount of his actual 
loss. But when the profits are less than the value of his labor the rule 
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seems to fail. In such a case the loss to the plaintiff is the difference 
between the contract price and the actual profits, rather than the value 
of his labor, and that amount he ought to recover. Since the object of 
the law is to make the injured party whole, it would seem that the true 
measure of damages in cases of this kind is, the difference between what 
he would have received under the contract, and the amount that he has 
earned or might with due diligence have earned elsewhere and which he 
could not have earned if he had continued in the defendant’s service 
under the contract 


CONCERNING THE SURETY OF A BANKRUPT.—JIn a recent federal 
case a creditor had innocently received, by way of preference, part pay- 
ment of a note which was one of several debts due him. The debtor 
having become bankrupt, his surety paid the balance due on the note. 
Though the surety had claims on other debts due to himself, the court 
ruled that he should pay in the amount of the preference before he cou!d 
make any proof against the estate, and put no such condition on the cred- 
itor. Jn re Siegel-Hillman, etc., Co., 111 Fed. Rep. 980 (Dist. Ct., E. D. 
Mo.). The court argues that if the creditor were obliged to refund the 
preference and accept a dividend from the bankrupt’s estate, the surety 
being solvent would ultimately be obliged to make up to the creditor the 
full amount of the note, and take a dividend from the estate by way of 
subrogation. The final result would be the same as if the surety refunded 
the preference at once, and took his dividend, and since the rights of 
other creditors would not be affected, the court having equity powers 
could simplify the means to the end. Section 57 2 of the Bankruptcy 
Act provides that if a surety discharge his undertaking to a creditor of 
a bankrupt “in whole or in part, he shall be subrogated to that extent to 
the rights of the creditor.” This provision is taken to mean that the 
surety can proceed only by subrogation. Such a suit being in the right 
of the creditor, the fact that the latter has received a preference, and 
cannot prove unless it is paid back is a complete defence. Morgan v. 
Wordell, 178 Mass. 350. ‘There seems to be no reason, however, for not 
allowing proof of the surety’s other claims in his own right. 

But in addition to this it is difficult to see why the court should care 
whether the creditor or the surety pays back the preference. The court 
says that if the creditor does so, the debt will not in equity be considered 
paid, and the original maker, and consequently the surety co-maker, will 
still be liable. To support this proposition the court cites Bartholow v. 
Bean, 18 Wall. 635. That case decided merely that a preference which 
the trustee in bankruptcy could set aside is not the less void because 
there is a solvent surety on the obligation. In the principal case, as the 
court agrees, the creditor cannot be deprived of the preference, which he 
took in good faith. But if he wishes to prove other claims he must 
refund it. Section 57 g. The court ruled in the course of the opinion 
that the surety need not turn in the amount of a preference to an innocent 
creditor, on whose claim also he was bound, but all of whose debts had 
been paid in full by the preference. These two rulings make the surety’s 
release depend on the accident of the creditor having other claims against 
the principal debtor, and therefore having a motive for surrendering his 
preference. It is submitted that such other claims, with which the surety 
has nothing to do, should not be considered in determining his rights. 

87 
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Since the payment of the preference was in itself unassailable, it should 
be considered as having at once discharged the surety pro tanto. The 
justice of the holding as to the creditor who had no other claim is ap- 
parent. It seems therefore that as to the amount the principal paid to 
the other creditor, the surety should be discharged, and so cannot equi- 
tably be forced to pay it back and take a dividend. If the preference is 
not restored by one or the other, the surety, of course, cannot recover 
the amount he has paid on the debt, and the creditor should not be 
allowed to prove his otherdebts. If the money is refunded, proof in both 
these cases is proper. Who shall make the payment would seem under 
the circumstances a question for the parties to settle among themselves, 
and a matter of indifference to the court, supplying therefore no ground 
for intervention. 


CORONERS’ VERDICTS AS EVIDENCE IN SUBSEQUENT TRIALS.— The 
office of coroner, though often stated as dating from the statute of Ed- 
ward I., is apparently of more ancient origin. 1 PoLi. & Mair., Hist. 
Enc. Law, 583. His duties are both ministerial and judicial at common 
law. 1 Bac. Abr., 6th ed., 756. Of these the chief one is to conduct an 
inquisition before six jurymen into the causes of the death of persons 
coming to a violent or sudden end within his jurisdiction. Their verdict 
must be signed and sealed and handed to the proper authorities. In the 
old days’this verdict was held in cases of suicide, or fé/o de se, to be con- 
clusive against the executor of the deceased. 3 Co. Inst. 55. And a 
verdict of acquittal in favor of one accused by the coroner’s jury was not 
received by the judge unless the jury also found who or what had caused 
the death of the deceased. 13 Edw. IV.c. 3, pl.7. Lord Hale, however, 
was of the opinion that this rule was most unjust, and he practically changed 
the law, making all findings of an inquisition traversable. 1 HALE, P.C., 
416,417. He cited as authority for this a record in the Exchequer, East 
45 Edw. III., where the jury found adversely to the inquisition. A re- 
finement appears later that the finding a deceased not fe/o de se is not 
traversable, nor a fugam fecit, though the affirmative finding is. 1 Wms, 
Saund. 663. And lunacy and fost mortem inquisitions are somewhat 
similarly treated, being considered as good evidence, but not conclusive. 
Sergeson v. Sealey, 2 Atk. 411; Burridge v. Lord Sussex, 2 Raym. 1292. 

_ The modern law draws a distinction between inquisitions of lunacy, 
of office, etc., and coroners’ inquests. The former are generally consid- 
ered as admissible evidence, but not conclusive. Stokes v. Dawes, 4 
Mass. 268. The principle of their admissibility is apparently fhat they 
are matters of public and general interest, and have peculiar guaranties 
for accuracy and fidelity. GRrrEnt., Ev., 15th ed., § 556. One authority 
considers them similar to judgments ¢” rem, in that they are equally 
admissible against strangers as well as parties, but dissimilar in that 
they are not conclusive against anybody. 2 Tay.., Ev., 6th ed., § 1487. 
The distinction noted seems clearly tenable on the ground that inquisi- 
tions determine status, whereas coroners’ inquests find facts. The law 
with regard to the latter proceedings is in square conflict. In civil 
suits some courts have admitted the verdict in evidence as the result 
of proceedings of a judicial nature, or as the act of a public officer 
under official oath and in discharge of a public duty. Lancaster v. Mish- 
ler, 100 Pa, St. 624 ; United States, etc., Ins. Co. v. Vocke, 129 Ill.557. But 
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in similar actions an opposite result has been reached as a matter of 
policy, and on the ground that the duty was not a judicial one. Jnsur- 
ance Co. v. Lewin, 24 Col. 43; State v. County Com’rs, 54 Md. 426. In 
criminal cases the law, though meagre, is to-day practically universal that 
the verdict of a coroner’s jury is inadmissible at the subsequent trial, even 
as prima facie evidence. Crisfield v. Perine, 15 Hun (N. Y.) 200 ; Colguit 
v. State, 64 S. W. Rep. 713 (Tenn.). Yet in Louisiana the verdict, 
though not competent as proof of crime, is admissible to show the fact of 
the deceased’s death. State v. Parker, 7 La. Ann. 83. And in at least 
one jurisdiction depositions taken before the coroner are admissible to 
impeach the credibility of a witness. People v. Devine, 44 Cal. 452. 

The exclusion of this form of evidence seems proper. It is purely 
hearsay, and is the mere opinion of a lot of men hurriedly gathered to- 
gether, who have not time to look into the facts carefully, and who have 
had only slightly better opportunities of discovering the truth than the 
trial jury itself. Lastly, it is peculiarly dangerous, being much open to 
abuse by the jury. It is a temptation to them to use some other men’s 
judgment instead of theirown. A sound policy removes all such tempta- 
tions from the jury whenever possible. 


INTERFERENCE WITH LIGHT AND AIR BY ELEVATED RAILROADS, — 
In a recent decision the New York Court of Appeals reached a conclu- 
sion seemingly inconsistent with the position of that court in the famous 
elevated railway cases. An action was brought for injury to the plaintiff’s 
easements of light and air by the operation of the defendant’s railroad 
upon an elevated structure in Park Avenue, New York City. The 
defendant had acquired the right to run its trains in front of the plaintiff’s 
property in a depressed cut through the centre of Park Avenue. In 
1892 the State Legislature enacted a bill providing for the erection of a 
viaduct upon which the defendant’s trains should be operated and the 
filling in and opening up of the depressed cut for general street purposes. 
The work was to be done under the direction of a board appointed by 
the mayor, one half of the expense being paid by the defendant and the 
remainder raised by assessment upon property benefited. The defendant 
was directed to run its trains upon the structure when completed. Pur- 
suant to this act the viaduct was erected and in 1897 the defendant 
began running its trains upon it. The plaintiff claimed damages for the 
injury to his light and air from that date. By a divided court recovery 
was denied. Fries v. V. Y. & H. R. R., 169 N. Y. 270. The position 
taken by the prevailing opinion was that the injury to the plaintiff arose 
in consequence of the grading of the street and was therefore damnum 
absque injuria ; that the injury was caused by the act of the state and not 
by that of the defendant; and, finally, that if the defendant in operating 
its trains trespassed upon the property rights of the plaintiff the proper 
remedy was an attack upon the constitutionality of the act, which ques- 
tion could not be raised for the first time in the Court of Appeals. 

The decision seems inconsistent with the established New York doc- 
trine that an injury to easements of light and air by the operation of an 
elevated railroad constitutes a taking of property within the meaning of 
the constitution. Story v. NV. Y. El. R. R90 N.Y. 122. The improve- 
ment in question is obviously something more than the grading of a 
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street ; it is both a grading and the erection of an elevated structure for 
the passage of railroad trains. But even if it be treated as a grading the 
judgment is inconsistent with an earlier decision that the raising of a 
street grade for the exclusive use of a railroad is within the principle of 
the Story case, supra. Reiningv. N. Y., L. & W.R. R., 128 N.Y. 157. 
Upon the point that the erection of the viaduct is the act of an agent of 
the state for which the defendant cannot be held liable the decision is 
squarely in conflict with an earlier decision by the same court upon sub- 
stantially the same facts. Lewis v. V. Y. & H. R. R., 162 N. Y. 202. 
But assuming the soundness of the present position as to liability for the 
erection of the viaduct, there remains the injury to the plaintiff’s ease- 
ments by the operation of the defendant’s trains upon the structure and 
for that injury the doctrine of the S/ory case provides a recovery. The 
suggestion, of the court that the statute is unconstitutional if obedience 
thereto involves a trespass, violates the established rule of construction 
that regulations of public corporations requiring the taking by them of 
private property do not imply a taking without compensation. Gardner 
v. Zrustees of Newburgh, 2 Johns. Ch. (N. Y.) 162. The decision under 
discussion leaves the law of New York in a curious condition. The state 
may authorize steam railroad companies to run trains through the public 
streets without compensation to abutters not owning the fee. odes v. 
k., W. & O. R. R., 121 N. Y. 505. Once established there, according 
to the principal case, they may be authorized to run their trains upon 
elevated structures without compensation. Thus, indirectly, may be 
reached a result that under the doctrine of the Story case amounts to a 
violation of the constitutional provision against the taking of property 
without compensation. 


LIABILITY OF A VENDOR FOR NEGLIGENCE IN THE SALE OR Con- 
STRUCTION OF A CHATTEL. — Does the negligence of a vendor in selling 
a defective chattel render him liable to other than his immediate vendee ? 
A recent Rhode Island decision has added another jurisdiction to those 
answering this question in the negative. JcCaffrey v. Mossberg, etc., 
Mfg. Co., 50 Atl. Rep. 651. The plaintiff, an employee of a manufac- 
turing jeweller, was injured by the breaking of a drop press negligently 
constructed by the defendant; and sold by him to the jeweller. Recovery 
was denied on the ground that no duty of care was owed by the defend- 
ant to the plaintiff. 

The authorities almost unanimously accord, the decisive arguments 
being an absence of duty to the plaintiff, a break in the chain of legal 
causation, and the multiplicity of suits thought likely to result if the 
action were allowed. Curtin v. Somerset, 140 Pa. St. 70; Bragdon v. Per- 
kins-Campbell Co., 87 Fed. Rep. 109. But of Glenn v. Winters, 40 
N. Y. Supp. 659. On the other side, it is argued that the natural con- 
sequence of putting a defective article on the market is injury to who- 
ever uses that article, and that under modern conditions such person 
is generally not the first vendee but his servant or sub-vendee, to whom 
a duty of care is consequently owed; that the rule of “natural and 
probable consequences” should determine the class of persons who may 
claim reparation, as well as the kind of physical damage for which com- 
pensation may be obtained. See 16 L. Quart. Rev. 168. This argu- 
ment finds support chiefly in certain analogous classes of cases where 
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such a duty of care, quite apart from the contract, is recognized as exist- 
ing towards strangers to the contract. It is admitted to exist when the 
article sold is “ imminently dangerous,” such as poisonous drugs, though 
the rule is not always confined to such goods. Zhomas v. Winchester, 6 | 
N. Y. 397; see Bright v. Record Co., 88 Wis. 299. So also in implied 
invitation cases. Heaven v. Pender, L. R. 11 Q. B. 503. When under a 
traffic agreement one railroad company negligently furnished another a 
defective car by which a servant of the latter was injured, recovery was 
allowed on the ground that the defendant railroad must have foreseen 
that the car would be operated by employees, and consequently owed 
them the duty of care. a. R. R. Co. v. Snyder, 55 Oh. St. 342; Zeal v. 
American Mining Co., 87 N. W. Rep. 837 (Minn.); ¢ Caledonian Ry. Ca, 
v. Mulholland, [1898] A. C. 216. The same reasoning seems equally ap- 
plicable to the principal case. But courts have refused to apply this doc- 
trine to the sale of machinery. Heizer v. Mfg. Co., 110 Mo. 605. The 
vendor, however, is held liable if he knows of the defect in the article; 
and in a few instances he has been so held on the ground of negligent 
misrepresentation where he failed to know of the defect through care- 
lessness. Lewis v. Terry, 111 Cal. 39; Blood Balm Co. v. Cooper, 83 
Ga. 457; of George v. Skivington, L. R. § Ex. 1. 

These several classes of transactions in which the defendant’s liability, 
apart from contract, is admitted, seem to point to a general principle, 
large enough to include the principal case, namely that one who puts 
articles on the market owes the duty of care to all those persons who 
ought reasonably to have been foreseen as likely to use them. See Bishop 
v. Weber, 139 Mass. 411. The tendency of modern decisions is certainly 
to extend liability for negligence in this direction. The extension sug- 
gested would be the logical consequence of those already made. ° 

The cases which rest liability upon misrepresentation suggest the ques- 
tion how far an actual reliance upon the defendant’s misrepresentation is 
necessary to the plaintiff's suit. If the action is treated strictly as an 
action for misrepresentation actual reliance is essential. But under such 
interpretation the rule of Blood Balm Co. v. Cooper, supra, would be of 
narrow application. A servant using his master’s machine doubtless as- 
sumes that some one has taken care to have it suitable for the intended 
purpose, but he certainly does not consciously rely on an implied repre- 
sentation to that effect by the maker. The cases lay little stress on this 
element of actual reliance. Nor does it appear why such reliance should 
be of more importance here than where the liability is rested upon an 
implied “invitation” or the “imminently dangerous” nature of the 
goods. 


THE PROTECTION OF INTERESTS ACQUIRED UNDER AN OVERRULED 
Decision. —It is axiomatic that the courts, applying the principle of 
stare decisis, will not overrule a line of decisions, or even a single decision 
which has been acted upon as a rule of property, except for the strongest 
reasons. But what is the effect when such a decision is overruled? It 
has been held by the Supreme Court in applying state law, that they will 
not follow a state decision overruling a line of decisions, in reliance on 
which the parties to the suit have made commercial contracts. Ge/pcke 
v. Dubuque, t Wall. 175. This is perhaps due to the fact that the court’s 
jurisdiction is for the protection of citizens of other states. See 4 Harv. 
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L. Rev. 311. A question of this sort, not involving federal jurisdiction, 
arose in Pennsylvania recently. The Supreme Court of the state had in 
1846 decided that precatory words after an absolute bequest of person- 
alty created a trust. Coates’ Appeal, 2 Pa. St. 129. The case was re- 
manded to the lower court and finally in 1853 again came before the 
Supreme Court, which overruled the first decision and held that no trust 
was created. ennock's Estate, 20 Pa. St. 268. Between these two dates, 
the will in question in the principal case had been made and the testator 
had died. It was held on probate that in construing the precatory clause 
contained in the will, the rule in Coates’ Appeal was to be applied and 
not that in Pennock’s Estate. Lisle’s Estate, 58 Leg. Intel. 490 (Orphans’ 
Ct.). 

The principal case being in a lower court is perhaps of not much 
weight in a question of this sort, but a similar doctrine has been before 
suggested in Pennsylvania. Menges v. Dentler, 33 Pa. St. 495 ; see also 
Geddes v. Brown, 5 Phila. 180. And in New York a creditor who 
refused a tender of greenbacks after the United States Supreme Court 
had decided that the legal tender acts were unconstitutional and before 
that decision was overruled was protected. Harris v. Fex,55 N. Y. 421; 
Stockton v. Dundee, etc., Co., 22 N. J. Eq. 56, contra. Cf. Harbert v. 
Monongahela River R. Co., 40 8. E. Rep. 377 (W. Va.). 

The view of Blackstone that the court never makes law, but simply 
declares what it has always been, at first sight would seem inconsistent 
with such a doctrine, since an overruled decision, he would say, never 
was law at all. The inconsistency is more apparent than real, however, 
since it is not necessary, if the doctrine be made to rest simply on grounds 
of sound policy, to say that the overruled decision was law at any time. 
1 Bt. Com.70. Blackstone’s view, moreover, has been criticised by Aus- 
tin and others, and as a matter of historical fact it must be said that 
the judges in some sense do make law. 2 AUSTIN, JuR., 4th ed., 655 ; 
see 5 Harv. L. Rev. 172. But will the courts protect rights which have 
accrued under a decision which has been overruled? The solution must 
depend on considerations of expediency and sound policy. Obviously 
justice in particular cases would result from such protection; but some 
difficulties are suggested. It is said that the courts, as a logical conclu- 
sion, will be precluded from overruling a decision involving a rule of pro- 
perty where the rights of the parties to the suit have accrued since that 
decision, without preserving the rights of those parties ; and that, if such 
rights are preserved, it is practically a moot case, since no others are 
before the court. Practical difficulties may also arise in the application 
of the doctrine. See g Am. L. Rev. 381, 408. These objections are 
serious, but perhaps not insuperable. The court while following the 
prior decision could by means of a dictum give notice that it would not 
do so in future ; and consequently, on rights accruing after their notice, 
could squarely overrule the prior decision. If the doctrine is to be ap- 
plied, it must rest largely in the discretion of the court when it is to be 
applied and where the line is to be drawn. Thus as intimated above it 
is a question of sound policy, and it may perhaps be doubted whether 
the disadvantages of confusion and uncertainty would not more than 
offset the benefit to the few, whose rights are protected. It would seem, 
however, that the court should follow the prior decision, if at all, only 
where the parties have actually relied on it, or may be reasonably pre- 
sumed to have done so, 
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BANKRUPTCY — PREFERENCES — EFFECT OF NEW CREDITS AND PARTIAL Pay- 
MENTs. — A creditor, ignorant of his debtor’s insolvency, advanced goods from time 
to time, and received partial payment for each advance about a month later. The 
total effect of these transactions was that the debt had increased at the time of bank- 
ruptcy. //e/d, that these payments need not be surrendered as preferences under § 57 2, 
before proof of other claims can be made. J re Dickson, 111 Fed. Rep. 726 (C. C. 
A., First Circ.). 

The court holds that though the fact that the payments were received innocently 
would not by itself prevent their being preferences which must be surrendered as a 
condition of making proof, yet regarding not simply each payment, but the whole course 
of dealing and the increase of the debt, they were not such as § 57 ¢ was intended to 
include. Such a decision seems obtainable only by reading in an exception not ex- 
pressed in the Act, which makes no distinction in this respect as to preferences under 
different circumstances. Nevertheless, any other construction would work immense 
hardship to innocent preferred creditors who often could not afford to prove. The pro- 
vision on this point is a new one in bankruptcy legislation, and apparently an unpopular 
one, to avoid which the cases indicate that many judges are willing to strain a point. 
Cf. McKey v. Lee, 105 Fed. Rep. 923, and the dissent of four judges in Pirie v. Chicago, 
etc., Co., 182 U. S. 438; and see 15 Harv. L. REv. 232. It seems very probable 
therefore that the decision of the principal case will stand. 


BANKRUPTCY — PREFERENCES TO CREDITOR — RIGHTS OF SURETY.— A creditor 
received preferences on one of his claims from an insolvent, the creditor being igno- 
rant of the insolvency. On the bankruptcy of the debtor, his surety on this debt paid 
the rest of it. The creditor and the surety each had other claims against the estate, 
which they wished to prove. ée/d, that the court may transfer from the creditor to 
the surety the obligation to refund the preferences, as a condition of making proof. 
In re Siegel-Hillmon, etc., Co., 111 Fed. Rep. 980 (Dist. Ct., E. D. Mo.). See NorTEs, 


p. 663. 


BANKRUPTCY — SURRENDER OF PREFERENCES — SET-OFF OF NEW CREDITS. — 
A creditor, having innocently received certain preferences, made further unsecured 
advances in good faith. The Bankruptcy Act, § 604, provides for recovery by the 
trustee of preferences received with notice, and § 60¢ allows such advances as those 
here in question to be set off by a preferred creditor “against the amount which would 
otherwise be recoverable from him.” e/d, that such advances may be set off against 
the amount of preferences received dona fide, which the trustee could not force to be 
returned, but which by § 57 must be surrendered before other claims are provable. 
Peterson v. Nash Bros., 112 Fed. Rep. 311 (C. C. A., Eighth Circ.). 

To construe “ the amount... recoverable” to mean “the amount not recoverable, 
but which must be surrendered in order to prove other claims,” seems rather far 
fetched. It is urged that any other construction would give the creditor who receives 
a preference knowingly and resists its repayment, an advantage over the innocent pre- 
ferred creditor who cannot be sued. It has been held, however, that one who has 
knowingly received a preference which the trustee recovered only by suit, has not 
“surrendered” so as to be able to prove in the bankruptcy proceedings. Jn re 
Owings, 109 Fed. Rep. 623; see 15 Harv. L. REV. 314. Like the innocent creditor, 
then, the creditor who has knowingly been preferred must make a voluntary surrender, 
and in doing so, since there is no provision as to set-off in connection with surrenders, 
he stands on exactly the same footing as the innocent creditor. It is therefore hard 
to see how the latter is at a disadvantage, and consequently the strained construction 
which the court puts on the Act is not easy to justify. In accord with the principal 
case is McKey v. Lee, 105 Fed. Rep. 923 (C. C. A.). For district court decisions on 
both sides, see x re Southern, etc., Co., 111 Fed. Rep. 518. 


BILLs AND NOTES — NEGOTIABLE INSTRUMENTS LAW— NOTE IMPROPERLY DE- 
LIVERED WITH NAME OF PAYEE OMITTED — BLANK CHARGING PURCHASER WITH 
Notice. — The defendant, as surety for one G., signed a promissory note with the 
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name of the payee left in blank, on the understanding that the note should be made 
payable to one of two banks in taking up a previous note. G. sold the note to the 
plaintiff who, acting throughout in good faith, took for value and later filled in his own 
name. The Negotiable Instruments Law, § 14, provides that such a note, if not filled 
up in accordance with the original authority, cannot be enforced unless after comple- 
tion it is negotiated to a holder in due course. e/d, that the plaintiff cannot recover 
since the note was not negotiated to him “after completion.” Gwuerrant v. Guerrant, 
7 Va. L. Reg. 639 (Va., Corp. Ct.). 

At common law a maker or a surety who issues an incomplete note, gives implied 
authority to fill the blanks, and is liable to a dona fide holder for value though the 
actual authority given has been exceeded. Bank of Pittsburg v. Neal, 22 How. (U. 
S. Sup. Ct.) 96. The American courts applied this rule when such a holder took the 
note before completion and filled the blanks in good faith in excess of the original au- 
thority. Fullerton v. Sturges, 4 Oh. St. §30; of Huntington v. Branch Bank, 3 Ala. 
186. The English doctrine was that a blank charged the purchaser with notice and 
that he must at his peril ascertain the extent of the authority conferred. Awde v. 
Dixon, 6 Exch. 869. By the insertion of the words “after completion” the English 
rule was incorporated in the Bills of Exchange Act, § 20, and in our law, whose 
provision is identical, and the decision of the court seems therefore clearly correct. 
There apparently have been no previous decisions on the point under these Acts. 
According to the rather unsatisfactory ruling of a recent English decision, the plaintiff 
in the principal case would be barred on the further ground that the note was not 
“negotiated” to him. Herdman v. Wheeler, 18 T. L. R. 190 (K. B.). See 15 
Harv. L. REv. 579. 


BILLS AND NOTES— THEFT BEFORE DELIVERY — ESTOPPEL BY NEGLIGENCE. — 
The person named as payee in a paper in the form of a note, made by the defendant 
for amusement, abstracted it from other papers during the defendant’s absence from 
the room, and afterwards negotiated it to the plaintiff, an innocent purchaser. e/d, 
that the defendant is not liable on the note. Sad/ey v. Terrill, 50 Atl. Rep. 896 (Me.). 

A contrary result has been reached in some similar cases. Shipley v. Carrol, 45 
Ill. 285. There being no delivery, howe¥er, the note has never had any legal incep- 
tion, and the maker should not be held liable, unless he is estopped by negligence to 
deny delivery. Burson v. Huntington, 21 Mich. 415. There is some ground to con- 
tend that the defendant here was negligent in leaving the instrument in the same room 
with the payee, but it is doubtful if this is sufficient to constitute negligence. It 
was not so considered in Burson v. Huntington, supra. A maker who leaves paper 
payable to bearer in a public place would, however, probably be estopped to dispute 
delivery. Cases dealing with bank notes and treasury notes, where liability exists 
regardless of the care used, may be distinguished as resting on grounds of public pol- 
icy. The issuance of such instruments is authorized with the intention that they shall 
pass from hand to hand as currency, and the public in treating them as such must be 
protected. See Worcester County Bank v. Dorchester, etc., Bank, 10 Cush. (Mass.) 
488 ; Cooke v. United States, 91 U. S. 389. 


CARRIERS — AGENCY — LIABILITY FOR INSULT TO PASSENGERS. — A railway 
conductor impliedly accused a passenger, in the hearing of other passengers, of dis- 
honesty in trying to evade the payment of fare. Action was brought against the rail- 
way company for the humiliation caused thereby. /e/d, that the company is liable. 
Texas & Pac. Ry. Co. v. Tarkington, 66 S. W. Rep. 137 (Tex., Civ. App.). 

This case illustrates very neatly the peculiar liability of the carrier of passengers. 
The language used by the conductor was not actionable fer se nor was such special 
damage shown as would ground an action for slander. Obviously, then, under the 
ordinary circumstances of life, recovery could not be had either from the agent or from 
his employer. A common carrier, however, has from the earliest times been bound to 
use the utmost care and vigilance to guard the safety of his passengers. Gradually the 
duty of guarding against violence grew to include protection against such abusive and 
insulting language and disorderly conduct as could reasonably be foreseen. See 
Chicago, etc., R. R. Co. v. Flexman, 103 Ill. 546; Putnam v. Broadway, etc., R. R. Co., 
55 N. Y. 108. Accordingly the carrier is properly held liable where one of his servants 
fails to prevent such conduct, when, by reasonable diligence, he might do so. This 
liability clearly includes cases of improper conduct by the servants themselves. Hence 
recovery has been had against the carrier for assaults by his servants, even where 
the servants’ acts had no connection whatsoever with theiremployment. Craker v, 
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Chicago & N. W. Ry. Co., 36 Wis. 657; Goddard v. Grand Trunk Ry., 57 Me. 202. 
The principal case, then, would seem to be merely a further application of the recog- 
nized doctrine. 


CONSTITUTIONAL LAW— EMINENT DOMAIN — EASEMENTS OF LIGHT AND AIR 
— ELEVATED RAILROADS.—A steam railroad company had acquired the right to run 
its trains through the street in front of the plaintiff’s premises. In accordance with a 
legislative scheme for the improvement of the street, the railroad tracks were raised 
upon an elevated structure and the trains operated thereon. The plaintiff sued the 
railroad company for injury to his easements of light and air. ¢/d, that he cannot 
recover. ries v. New York & H.R. R. 169 N. Y. 270. See NOTEs, p. 665. 


CoNnTRACTS— PAst CONSIDERATION — IMPLIED PROMISE. — The plaintiff, at the 
defendant’s request, supported the defendant’s mother during an illness. Subse- 
quently the defendant promised to pay the plaintiff for his services. e/d, that a 
declaration based on this promise is good on demurrer. Montgomery v. Downey, 88 
N. W. Rep. 810 (Ia.). 

In early times it was thought that a promise was sufficiently supported by the con- 
sideration of a detriment already incurred by the promisee at the request of the 
promisor. Avxon., cited in Hunt v. Bate, Dyer 272; Lampleigh v. Brathwaite, Hob. 
105. While these cases have never been expressly overruled, they seem to have 
been entirely discredited by the rejection of the doctrine of past consideration. Cf 
Hopkins v. Logan, 5 M. & W. 241. The old rule is still laid down by some text- 
writers and in dicta in various jurisdictions. See 1 PARSONs, ConTs., *469; Dear- 
born v. Bowman, 3 Met. (Mass.) 155, 158; contra, ANSON, CONTS., gth ed., 102 ef seg. 
It has influenced not only the principal case, but several other modern American 
decisions where the declaration was on the subsequent express promise. ool v. 
Horner, 64 Md. 131; Stuht v. Sweesy, 48 Neb. 767. In most of these cases, how- 
ever, the subsequent promise was coextensive with the promise which the facts 
would imply, and in all, it is believed, a guantum meruit would have been sup- 
ported. In such cases practically the same result would be achieved by the mod- 
ern doctrine of implied promises, and so the survival of the old principle seems to 
affect only the form of the declaration and in some cases, perhaps, the amount of 
damages awarded. See Ex parte Ford, 16 Q. B. D. 305, 307. 


CoRPORATIONS — By-LAWs — DIVERSION OF MORTUARY FUND INTO HANDS OF 
MEMBERS. — In pursuance of a charter amendment, the defendant corporation passed 
a by-law providing for assessments from time to timeto make up a mortuary fund to 
be paid to widows and children of deceased members. Later a new by-law was passed 
modifying the system and providing, i#ter alia, for the distribution of the accumu- 
lated fund among the subscribing members. e/d, that the. new by-law is invalid. 
Parishv. New York Produce Exchange, 169 N. Y. 34. 

The authorities on this subject are in hopeless conflict and confusion. See BoIsor, 
By-Laws, §§ 118-131. All by-laws must be reasonable and within the chartered pow- 
ers of the corporation, but beyond this it is well-nigh impossible to lay down any defi- 
nite principles. Vested rights cannot be impaired, but the cases differ wid iy as to 
what constitutes a vested right. See Stohr v. San Francisco Musical Fund Society, 82 
Cal. 557. The interest of each member in the mortuary fund is acquired with refer- 
ence to the charter and by-laws of the corporation, and the latter are naturally subject 
to considerable modification by by-laws later passed in the way of amendment. See 
Pain v. Société St. Jean Baptiste, 172 Mass. 319; but cf. Becker v. Berlin Beneficial 
Society, 144 Pa. St. 232. The subscribing members, however, clearly acquire some 
rights in the fund, and their interest, though a limited one, entitles them to insist that 
the fund be kept within the general scope of the purpose for which it was collected 
and not otherwise disposed of or diverted into new channels. Cf Lloyd v. Supreme 
Lodge K. of P., 98 Fed. Rep. 66; Bergman v. St. Paul Mut. Bldg. Assoc., 29 Minn. 
275. A sweeping amendment like the one in question seems therefore sufficient to 
give a right of action. 


CORPORATIONS — CONSOLIDATION — TRANSFER OF ENTIRE PROPERTY TO AN- 
OTHER CORPORATION — RIGHTS OF CREDITORS, — Hé/d, that a corporation formed 
by consolidation is liable at law for the debts of each constituent corporation, at least 
to the extent of the assets received. Morrison v. American Snuff Co., 30 So. Rep. 
723 (Miss.). 
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All the property of one corporation was transferred to another, which took with notice 
of certain liabilities of the former corporation. e/d, that the property is chargeable in 
equity for those liabilities. Vicksburg, etc., Co. v. Citizens’, etc., Co. 30 So. Rep. 725 
(Miss.). 

When one corporation transfers all its property to another distinct corporation, 
and in consideration therefor the shareholders of the first are made members of the 
second, creditors of the first are in almost every jurisdiction given, both in equity and 
at law, relief against the second, and this, too, in the absence of statute or express 
agreement between the corporations. Harrison v. Arkansas Valley Ry. Co., 4 Mc- 
Crary (U. S. Cire. Ct.) 264; Cleveland, etc., Ry. Co. v. Prewitt, 134 Ind. 557; see 14 
Harv. L. REv. 531. The grounds for relief are generally, however, not satisfactorily 
developed. When fraudulent as to creditors the conveyance may, of course, be set 
aside. Hurd v. New York, etc., Co., 167 N. Y. 89. But usually, it would seem, the 
intention is that the second corporation shall assume the debts of the first. Then 
equitable relief may be justified on the ground that the assets of the first corporation 
are to be considered as transferred with the obligation attached, so that the second 
corporation holds them subject to a trust for creditors; or an action at law may be 
based on a promise to assume the debts, implied in the agreement between the cor- 
porations, the creditors being allowed to sue as beneficiaries on the principle of Zaw- 
rence V. Fox, 20 N. Y. 268. Consistently with this latter suggestion, the creditor’s 
right at law against the second corporation has been denied in Massachusetts, where 
Lawrence v. Fox, supra, is not followed. Ewing v. Composite, etc.,Co., 169 Mass. 72. 


CORPORATIONS — VOIDABILITY OF CONTRACTS IN WHICH DIRECTORS OR OF- 
FICERS HAVE A SPECIAL INTEREST. — Corporation A, acting through its general 
manager, who was also largely interested in corporation B, made a series of contracts 
with the latter corporation. The court found that the contracts were fair. edd, 
that they will not be set aside at the suit of corporation A. Aldine Mfg. Co. v. Phil- 
lips, 88 N. W. Rep. 632 (Mich.). 

The rule is well settled that one acting for another in a fiduciary capacity cannot 
make a valid contract where he has a substantial interest conflicting with his duties. 
See Mew York, etc., Co. v. National, etc., Co., 14 N. Y. 85, 91. When the directors of a 
corporation make a contract in which some of them have a special interest, that indi- 
vidual interest is almost always to some extent opposed to the duty of the directors 
acting as a board. A few cases accordingly allow the corporation to avoid the con- 
tract, without regard to the number of interested directors. Aberdeen Ry. Co. v. 
Blaikie, 1 Macq. 461. But many courts are not anxiqus to hamper all dealings be- 
tween corporations having some directors in common, and will not generally set aside 
a fair contract when the directors in common form a minority, and the adverse in- 
terest is consequently of less effect. See Jesup v. lilinois Central R. R. Co. 43 Fed. 
Rep. 483; United States, etc., Co. v. Atlantic, etc, R. R. Co., 34 Oh. St. 450. When, 
however, as in the principal case, the contract is made by a single officer or other 
agent of the corporation, having a special interest, it is clearly voidable according to 
the general rule and the decisions in point. Greenwood, etc., Co. v. Georgia., etc. Co. 
72 Miss. 46. 


CRIMINAL LAW— FORMER JEOPARDY— MUNICIPAL ORDINANCE AND STATE 
STATUTE. — The defendant, having been convicted and fined for violation of a city 
ordinance against gambling, was indicted for the same act as a violation of a state 
statute. eld, that a plea of former jeopardy is without merit, the prosecution under 
the ordinance being in the nature of a civil proceeding. State v. Muir, 65 S. W. 
Rep. 285 (Mo.). See NoTEs, p. 660. 





CRIMINAL LAW — SOLICITATION — ATTEMPT — JURISDICTION. — The prisoner 
wrote in London a letter to B in Johannesburg, soliciting murder. There was no evi- 
dence of the receipt of the letter. He was indicted under 24 & 25 Vict., c. 100, § 4, 
which makes it a misdemeanor to “ solicit, encourage, persuade, or endeavor to per- 
suade,” or to “propose to” another to commit murder. There were counts for the 
substantive offence, and also for an attempt. Hée/d, that the jury may convict on 
the latter counts, but to sustain the former there must be evidence of communication. 
Rex v. Krause, 18 T. L. R. 238 (Cent, Crim. Ct.), 

The decision that the solicitation was incomplete seems correct. Regina v. Fox, 
19 W.R. 109g (Ir.). The court allowed the counts for attempt on the assumption, 
probably, that the complete offence would be indictable in England. It would seem, 
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however, that the criminal act in such cases is the communication, which would have 
been in another jurisdiction, and that, consequently, any indictment must have been 
brought there. This view is supported by at least one class of cases, — where 
forgeries are uttered by mail. Lindsey v. State, 38 Oh. St. 507. But the contrary 
might be held on analogy to cases of libel by mail, where the jurisdiction is con- 
current. Rex v. Burdett, 4 B. & Ald. 95. If the completed offence would have been 
cognizable only abroad, a question arises as to indicting the attempt in England. It 
would seem that acts sufficient in themselves to constitute an attempt, done in pur- 
suance of a criminal end, are properly indictable where done, even though the offence 
when completed would be against another sovereignty. Such was the holding in the 
only case found where the point has been decided. State v. Terry, 109 Mo. 601. 
Cases of accessory in another jurisdiction, and of conspiracy to commit crime abroad, 
lead by analogy to the same conclusion. State v. Chapin, 17 Ark. 561; People v. 
Arnold, 46 Mich. 268. 


DAMAGES — CONTRACT OF SERVICE— SERVANT WORKING FOR HIMSELF AFTER 
DIsMISSAL. — The plaintiff, a plantation foreman, was under contract with the de- 
fendant for a year at $500. Having been wrongfully discharged, he leased a farm and 
managed it during the rest of the year, making $100. /e/d, that the measure of damages 
in an action on the contract is the contract price, decreased by the amount that the 
plaintiff must have paid another to do the work which he did on the leased farm. 
Lee v. Hampton, 30 So. Rep. 721 (Miss.). See NOTES, p. 662. 


DAMAGES — MITIGATION — ASSAULT AND BATTERY — PROVOCATION. — In an ac- 
tion for assault and battery the defendant offered to prove in mitigation of damages 
threats made by the plaintiff. Ae/d, that the evidence is inadmissible. Mangold v. 
Oft, 88 N. W. Rep. 507 (Neb.). 

The decision goes on the ground that the threats, if proved, would have no legiti- 
mate bearing on the case. It is almost universally agreed that evidence of threats 
or provocation is admissible in mitigation of exemplary damages. Corcoran v. Harran, 
55 Wis. 120. But some jurisdictions refuse to allow such evidence to mitigate com- 
pensatory damages, on the ground that to do so would virtually be to allow it to be 
used as a defence to the action. Scott v. Fleming, 16 Ill. App. 539; Prentiss v. Shaw, 
56 Me. 427. It would seem, however, that evidence of this nature has a direct bearing 
on the actual damage ; for, if the plaintiff provoked the assault, there is naturally less 
outrage and injury to his feelings thanif he had been entirely blameless in the matter, 
and consequently his actual damage is less. In accordance with this view many juris- 
dictions admit the evidence in mitigation of both exemplary and compensatory dam- 
ages. Parker v. Coture,63 Vt.155; Robison v. Rupert, 23 Pa. St. 523. It must always 
appear, of course, that the assault was committed under the immediate influence of 
the provocation. eiser v. Smith, 71 Ala. 481. 


EVIDENCE — ADMISSIBILITY — VERDICT OF CORONER’S JuRY.—At a trial for 
murder, the prosecution introduced as evidence the verdict of the coroner’s jury that 
the defendant had killed the deceased, and that “ said killing was in our opinion, a cold- 
blooded murder.” e/d, that the evidence was incompetent. Col/guit v. State, 64 S. 
W. Rep. 713 (Tenn., Sup. Ct.). See Nores, p. 663. 


EVIDENCE — DECLARATIONS AS TO BOUNDARY MADE Post Litem MoTaM. — 
At atrial of a boundary dispute, proof was offered of declarations as to the location 
of the boundary, which were made by an old resident in the neighborhood, since 
deceased. The declarations were made a the dispute argse. Held, that the evi- 
dence was properly rejected. Hamilton v. Smith, 50 Atl. Rep. 884 (Conn.). 

The admission of pedigree and public interest declarations manifests the ancient 
practice of proving certain facts by hearsay traditional in the family or community. 
The American practice, recognized in the principal case, of admitting declarations as 
to private boundary, had the same origin. THAYER, Cas. Ev., 2nd ed., 418, 419; 
Higley v. Bidwell, 9 Conn. 446. In accordance with a decision rendered a century ago, 
pedigree declarations are inadmissible if made after the controversy which is before 
the court arose, the declarant being considered as probably voicing then his individual 
opinion rather than family reputation, or perhaps as collusively making evidence. 
Berkeley Peerage Case, 4 Camp. 401. A similar decision as to public interest declara- 
tions followed immediately. Rex v. Cotton, 3 Camp. 444. The rule in the principal 
case follows not unnaturally. Generally, however, declarants as to private boundaries 
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must have been disinterested, and in many jurisdictions specially informed. Porter 
v. Warner, 2 Root (Conn.) 22; Clements v. Kyles, 13 Grat. (Va.) 468, 478. These re- 
strictions, treating the declarant rather as an unsworn witness, testifying of his own 
knowledge, involve an abandonment of the old conception of him as the mouthpiece 
of tradition. See Moseley v. Davies, 11 Price 162, 167, 174. These methods of in- 
suring genuineness might be considered complete substitutes for the ante litem motam 
condition; but they have not been so considered, and one decision and many ¢icfa sup- 
port the principal case. Den v. Sugg, 2 Dev. & Bat. (N. C.) 515. 


EVIDENCE — HUSBAND AND WIFE — COMPETENCY AS WITNESSES AFTER DI- 
VORCE. — The defendant in the presence of his wife committed an assault on one G. 
Held, that the wife after divorce can testify against him. Commonwealth v. Leisey, 
59 Leg. Intel. 48 (Pa. Dist. Ct.). 

In general the incapacity of husbands and wives to be witnesses for or against each 
other is terminated by death or divorce. Public policy obviously requires, however, 
that it continue in some measure as to matters which occurred during the marriage. 
In England the prohibition lasts as to all which took place during the coverture and to 
which the wife could not have testified at the time. O’Connor v. Marjoribanks, 4 Man. 
& G. 435. The American cases show a wide variation, but the most common state- 
ment is that the wife remains incompetent against her husband as to knowledge ob- 
tained through the confidence of the marriage relation. Walker v. Sanborn, 46 Me. 
470; Babcock v. Booth, 2 Hill (N. Y.) 181. The incompetency has been generally ex- 
tended to matters such as that in the principal case, affecting the character of the former 
husband, either as coming under the rule last stated or as a separate class. State v. 
Jolly, 3 Dev. & Bat. (N. C.) 110; of French v. Ware, 65 Vt. 338; contra, Chamberlain 
v. People, 23 N. Y.85. It is sufficiently probable that the wife’s prejudicial knowledge 
of such matters was allowed to reach her in that confidence which the law protects, to 
make the application of an absolute rule of incompetency seem on the whole wise and 
just. 


INSURANCE — POLICY TAKEN OUT BY INSURED — RESULTING TRUST. — The in- 
sured took out a life insurance policy for the benefit of one to whom he was not re- 
lated, payable to her, her executors, administrators, and assigns. The insured died 
after the beneficiary. e/d, that the representatives of the beneficiary are entitled to 
receive the proceeds of the policy, but must hold them subject to a resulting trust in 
favor of the estate of the rican 4 In re a policy in the Scottish Eq. Life Ass. Soc., 
112 L. T. 197 (Eng., Ch. D.). 

When property is purchased and title taken in the name of a stranger, it is the general 
rule that there is a presumption of a resulting trust forthe donor. inch v. Finch, 
15 Ves. Jun. 43; see Dyer v. Dyer, 2 Cox 92. But this doctrine does not seem ever 
before to have been applied to life insurance policies, where the usual purpose is to 
make a gift to the beneficiary, and where therefore no presumption of a contrary intent 
is ordinarily well founded. It is general law that one who takes out a policy on his own 
life may make it payable to whom he pleases. Ashley v. Ashley, 3 Sim. 149; Lang- 
don v. Union, etc., Ins. Co., 14 Fed. Rep. 272. Moreover the payee collects the pro- 
ceeds of the policy for himself, unless there be strong circumstances to show another 
intention. Fairchild v. Northeastern, etc., Assoc., §1 Vt. 613; Scott v. Dickson, 108 Pa. 
St. 6; see American, etc., Ins. Co. v. Robertshaw, 26 Pa. St.189. Even when the de- 
signated beneficiary dies before the insured, there is strong authority for the rule that 
his entire interest descends to his representatives. Swan v. Snow, 11 Allen (Mass.) 
224; contra, Ryan v. Rothweiler, 50 Oh. St. 595. Moreover in the principal case the 
representatives of the beneficiary were designated, which furnishes an additional rea- 
son. for allowing them to take, like the original beneficiary, for their own benefit. See 
Glanz v. Gloekler, 104 Ill. 573. 


INTERNATIONAL LAW — EXTRADITION—ACTS CONSTITUTING DIFFERENT CRIMES 
IN THE Two COUNTRIES. — The United States, on behalf of the State of Washing- 
ton, asked for the extradition of a fugitive upon evidence which made out a case of 
larceny by embezzlement within the definition of the Washington statutes. In Eng- 
land, the same evidence showed neither larceny nor embezzlement, but it did show 
the crime of “fraud by a banker” within § 81 of the Larceny Act; which was an ex- 
traditable offence under the Extradition Act of 1870, and the Treaty of 1889 with the 
United States. The prisoner sued out a writ of habeas corpus. Held, that he must 
be remanded for extradition. ex v. Dix, 18 T. L. R. 231 (K. B.). 
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In the absence of an extradition treaty or an empowering statute, it would seem 
that there is no right or power in the executive of this country or of England to arrest 
and return to another country fugitives from justice. See 14 Harv. L. REv. 607; 
CLARKE, EXTRADITION, 3d ed., 123. In fact, statutes are passed only to authorize 
or to apply treaties. It follows, then, that extradition can be had only in accordance 
with the provisions of the treaty. In construing such treaties, it is generally held that 
the facts on which the application for extradition is based, must show prima facie a 
crime by the law of the country to which the application is addressed; that the crime 
thus made out must be one of those named as extraditable in the treaty; and that 
the names of crimes in the treaty are to be interpreted according to the law of the 
country which is asked to grant the extradition. Jn re Windsor, 6 B.& S. 522. The 
facts which are necessary thus to make out an extraditable crime must also include 
sufficient facts to show a crime by the law of the demanding country. Jn re Tully, 
20 Fed. Rep. 812. These things being shown, it is just and desirable, that extradition 
should be granted, though the crime made out in one country be not conterminous 
with that shown in the other, and though it be not known by the same name. Jn re 
Bellencontre, [1891] 2 Q. B. 122; Jn re Arton (2), [1896] 1 Q. B. 509. 


INTERNATIONAL LAW — RENDITION — DESERTERS FROM SHIPS OF WAR.— X, a 
Russian sailor sent to Philadelphia by the Russian government to man the cruiser 
Variag, which was being built there, deserted while the vessel was still in the hands of 
the builders. Art. 9 of the Treaty of 1832 with Russia provides for the arrest, etc., 
of “deserters from ships of war and merchant vessels of” Russia. He/d, that X isa 
deserter from a ship of war within the meaning of the treaty. Zucker v. United States 
ex. rel Alexandroff, 22 Sup. Ct. Rep. 195. See NoTEs, p. 657. 


MorTGAGES — CLOG ON Equity OF REDEMPTION — AGREEMENT OUTLASTING 
THE MorTGAGE. — A lessee of a public-house, in mortgaging his term, purported to 
bind the land by a covenant that no malt liquors except such as should be bought 
from the mortgagees should be sold there during the whole term of the lease. e/d, 
that this covenant is invalid, as clogging the equity of redemption. \Voakes & Co. 
v. Rice, [1902] A C. 24. 

A controlling stockholder in a company, in mortgaging his stock, contracted that he 
would use his best endeavors always thereafter to get the mortgagee employment from 
the company. /eé/d, that this contract is enforceable, not being a clog on the equity 
of redemption. Carritt v. Bradley, [1901] 2 K. B. §550(C. A.). See NorEs, p. 661. 


MUNICIPAL CORPORATIONS — DE Facto PUBLIC OFFICER — RECOVERY ‘OF 
SALARY BY DE JURE OFFICER. — A city in good faith paid to a de facto tax collec- 
tor the percentage usually allowed on collections. Later the plaintiff was declared 
the rightful holder of the office, and he performed the duties during the remainder of 
the term. He then joined the city and the de facto collector as defendants in a suit to 
recover fees for the entire term. e/d, that he may recover from the city such por- 
tion as was not paid to the de facto collector, and that he may recover from the latter 
the sums paid to him by the city. Coughlin v. McElroy, 50 Atl. Rep. 1025 (Conn.). 

Emoluments attaching to public offices are commonly treated as incidental to the 
right to hold the office, not to the actual discharge of duties. See Michols v. McLean, 
tor N. Y. 526. This results from the historical conception of a public office, not as a 
contract of employment but as analogous toa grant. See MECHEM, PUBLIC OFFICES, 
§§ 1-5 Accordingly, it is held that a de facto officer cannot enforce payment by the 
city for services rendered, while the rightful incumbent may recover from the city any 
balance remaining unpaid, and generally he may recover from the de facto officer all 
benefits received by him. McCue v. County, 56 Ia. 698; Dolan v. Mayor, etc., 68 N. 
Y. 274; Nichols v. McLean, supra; but cf. Stuhr v. Curran, 44 N. J. Law 181. As 
to payments already made in good faith, the city is commonly, though perhaps illogi- 
cally, protected. Scott v. Crump, 106 Mich. 288; Dolan v. Mayor, etc., supra; but 
contra, Andrews v. Portland, 79 Me. 484. Abundant authority thus supports the 
principal case. It would seem, however, that the ultimate right to remuneration 
should depend more upon actual service. So, although the city should be compelled 
to pay no more than the full salary, yet as between the two claimants, the de facto 
officer, provided he has acted in good faith, should have a guasi-contractual claim 
against the de jure officer for the fair value of his services, and expenses necessarily 
incurred. This view is not wholly without authority. Mayfield v. Moore, 53 Ill. 428; 
and see Stuhr v. Curran, supra. 
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PERSONS — HUSBAND AND WIFE — HUSBAND AS AGENT IN WIFE’s BUSINESS — 
RIGHTS OF HIS CREDITORS. — A wife’s success in business was due to the skill of her 
husband, who conducted the business as her agent. e/d, that real estate purchased 
by him in her name with the profits of the business is subject to the husband’s debts. 
Blackburn v. Thompson, 66 S. W. Rep. § (Ky.). 

Even assuming that the business here was purchased and carried on with the wife’s 
capital, which is by no means clear from the facts reported, the decision is supported 
by several well-considered cases, and the modern tendency seems in that direction. 
Boggess v. Richards’s Admr., 39 W. Va. 567 ; Wilson v. Loomis, 55 Ill. 352. The weight 
of authority and the general opinion of text-writers is still contra, however. Mayers 
v. Kaiser, 85 Wis. 382; 2 BIsHoP, MARRIED WOMEN, § 454; but cf Bump, FRAuD. 
ConvEY., 4th ed., §§ 224, 225. On principle it is difficult to say that a husband may 
not give away his labor to his wife as well as to another person, especially as he is the 
natural person to manage her property. But transactions like the present are gener- 
ally mere screens to enable the husband in fact to conduct his own business more 
safely, or are carried out with the tacit understanding that he may use the profits to a 
reasonable extent for his own compensation. Therefore a hard and fast rule enabling 
his creditors to get at such part of the property as would represent a reasonable compen- 
sation for the husband would be equitable. See 8 Harv. L. REv. 430. If the claims 
of the creditors in the principal case fall within these limits, the case is to be supported. 


PROCEDURE — NEW TRIAL— JUROR UNABLE TO UNDERSTAND ENGLISH. — It 
was discovered after verdict that a juror, who had not been challenged, was unable to 
understand the English language. /e/d, that this is not sufficient ground for granting 
a new trial. San Antonio, etc., Ry. Co. v. Gray, 66 S. W. Rep. 229 (Tex., Civ. App.). 
It is very generally agreed that ignorance of the English language is a ground of 
challenge. State v. Madigan, 57 Minn. 425. One court, however, has held the con- 
trary. Jn re Allison, 13 Col. 525. The proper time for challenging is before the 
jury is sworn; and if a party at that time knows or negligently fails to discover that 
any member of the panel is not qualified, and does not challenge, he is taken as 
waiving his right for all purposes. Brunskill v. Giles, 2 Moo. & Sc. 41; St. Louts, etc., 
Ry. Co. v. Casner, 72 Ill. 384. It would seem that this rule is based upon proper con- 
siderations of policy, to prevent fraud and unfair dealing by the parties. But when the 
cause of disqualification is not known until after the verdict, and the objecting party 
is chargeable with no negligence in failing to discover it, the reason for the rule is 
absent, and by the weight of authority the court may, in its discretion, grant a new 
trial. Woodward v. Dean, 113 Mass. 297. In some jurisdictions the new trial is 
allowed as a matter of right. Shane v. Clarke, 3 Har. & McH. (Md.) 101; Quinn v. 
Halbert, 52 Vt. 353. It would seem that when, as in the principal case, the unquali- 
fied member of the panel is practically a non-juror, a new trial ought unquestionably 
to be granted, for the verdict has in effect been found by less than twelve jurors. 


PROPERTY — COVENANT AGAINST INCUMBRANCES— LOCAL ASSESSMENTS. — The 
defendant conveyed land to the plaintiff with a covenant against incumbrances. 
Prior to the sale a public improvement had been completed, and accepted by the city, 
and an assessment had been levied. After the sale the defendant paid the amount 
assessed upon the land sold. Later the assessment was adjudged illegal. Under its 
charter the city had no power to make a reassessment. An amendment was pro- 
cured, remedying this defect, and a new assessment levied. This was paid by the plain- 
tiff, who now sues on the covenant. /e/d, that he is entitled to recover. Green v. 
Tidball, 67 Pac. Rep. 84 (Wash.). 

Where an unpaid assessment has been set aside the city’s lien has been held not to 
be removed thereby. Coburn v. Litchfield, 132 Mass. 449. Similarly, where improve- 
ments have been made, but no assessment levied, so that no technical lien has at- 
tached, courts have held the land subject to an incumbrance. Carr v. Dooely, 119 
Mass. 294; see also Blossom v. Van Court, 34 Mo. 390; but cf Harper v. Dowdney, 
113 N. Y. 644, contra. This view is based upon the right of the city ultimately to 
secure payment out of the land by taking proper proceedings to make a valid assess- 
ment; and co:sidered strictly, it would seem inapplicable to the principal case where 
the city had, before amending its charter, no authority to make a reassessment. Con- 
sidered more broadly, however, the just right of the city to contribution from this 
land would seem a substantial incumbrance, where, as here, the right is unenforceable 
because of a technical defect easily curable by legislation. Moreover technical diffi- 
culties may be avoided by allowing the reassessment to relate back to the date of the 
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first assessment. This view has been adopted in cases similar to the principal case.’ 
White v. Stretch, 22 N. J.Eq. 76; Cadmus v. Fagan, 47 N. J. Law 549; see also Peters 
v. Myers, 22 Wis. 602: but cf. Langsdale v. Nicklaus, 38 Ind. 289, contra. 


PROPERTY — GRATUITOUS PAROL PROMISE — IMPROVEMENTS — SPECIFIC EN- 
FORCEMENT. — The plaintiff, relying on the gratuitous parol promise of his father to 
give him certain land, moved thereto from a distance and made valuable improve- 
ments. The defendant had purchased from the father with notice of the promise to 
the plaintiff. e/d, that equity will decree a conveyance by the defendant. Scott v. 
Lewis, 66 Pac. Rep. 299 (Or.). See NoTEs, p. 659. 


PROPERTY — POWERS — APPOINTMENT TO TRUSTEE — LAPSE.— Under a settle- 
ment, X had a general testamentary power to appoint a certain fund. By will she 
directed the trustees of the settlement to hold part of the fund for certain appointees 
and the residue for A. She then gave several legacies and bequeathed and appointed 
all the residue of her property to A. A died in the lifetime of X. ée/d, that X’s 
next of kin are entitled to the residue of the settled property and it does not go as 
in default of appointment. Jn re Martin, 36 L. J. 670 (Eng., C. A.). 

Where an executor is made trustee of property under a general testamentary power, 
and the beneficiary predgceases the testator, a trust will be raised for the testator’s 
next of kin. Juve Van Hagen, 16 Ch. D. 18. The reasoning of the courts would’ 
seem to place the case of a trustee who is not an executor on the same footing. See 
In re Scott, [1891] 1 Ch. 298; Jz re Van Hagen, supra. Whether this be correct or 
not, the present case is distinguishable. In the case of a direct appointment and the 
death of the appointee before the testator, it is as if there had been no appointment 
at all, and the property will go as in default of appointment. Jn re Davies’ Trusts, 
L. R. 13 Eq. 163. The same conclusion seems proper in the principal case, where 
the trustees of the original settlement continued to hold the property and nothing 
was really appointed except the equitable interest. Jn re Thurston, 32 Ch. D. 508. 
Even in such a case, however, the testator may avert this result by showing a clear 
intent to blend the fund with the rest of the estate. Jn re Pindde’s Settlement, 12 
Ch. D. 667. But the language of the will in question hardly shows such intent. 


PROPERTY — RULE AGAINST PERPETUITIES— SEPARATION OF LIMITATIONS. — 
Personal property was bequeathed to trustees in trust for A for life, and after her death, 
for such of her children as should attain the age of twenty-five years, but “in default 
of such issue” then over. A died without having hadachild. /é/d, that the gift 
over is too remote. Hancock v. Watson, [1902] A. C. 14. 

It seems to be settled that where a testator states two contingencies upon the 
happening of either of which an executory devise is to take effect, although one may 
be too rer ote, if the other is not too remote, the gift over is good in case the latter 
contingency happens. Longhead v. Phelps, 2 W. Bl. 703; Jackson v. Phillips, 14 
Allen (Mass.) 539, 572. In the principal case, however, the two contingencies, namely, 
the death of A leaving no children, and the death of all her children before reaching 
twenty-five, are included in a single phrase; and in such cases, where the testator has 
not separated the contingencies, the court cannot do it, although one includes the 
other. Proctor v. Bishop of Bath and Wells, 2 H. Bl. 358; GRay, PERP., §§ 331-353; 
cf. Sears v. Russell, 8 Gray (Mass.) 86, 98. Nevertheless, if the limitation may upon 
an event included in that stated by the testator, take effect as a legal contingent remain- 
der, the court may separate the contingencies, and hold the remainder good, if the 
event upon which it depends in fact happens. Zvers v. Challis,7 H. L. Cas. 530. 
The doctrine of Zvers v. Challis being confined to legal remainders, the court rightly 
refused to apply it to the principal case, both because the interests are equitable, 
and because the subject matter is personalty, contingent interests in which are always 
executory. GRAY, PERP., § 339. A contrary interpretation of Evers v. Challis was 
adopted in one case, but later discredited. See Watson v. Young, 28 Ch. D. 436; 
in re Bence, [1891] 3 Ch. 242. 


QuAsI-CONTRACTS — FORGERY BY AGENT — LIABILITY OF PRINCIPAL. — One X 
was agent for the defendant to indorse and draw checks, In the defendant’s absence 
X forged his principal’s name to stock securities of the latter, and sold them to the 
plaintiff, who paid in checks to the order of the defendant, with whom he supposed 
himself to be dealing. The agent indorsed the checks into the bank, and subsequently 
drew out and embezzled the amount, and most of his principal’s money. The princi- 
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‘pal, on discovering his losses, obtained new stock from the corporation. The plain- 
tiff, having returned to the corporation the certificates in his hands, brought assumpsit 
for money had and received. e/d, that the plaintiff is not entitled to recover. Fay 
v. Slaughter, 62 N. E. Rep. 592 (Ill., Sup. Ct.). 

Lord.Mansfield laid down the rule that in such an action the defendant is liable 
only for the money he has actually received, and may use as a defence anything 
which shows that the plaintiff is not equitably entitled to recover. See Moses v. Mac- 
ferlan, 2 Burr. 1005, 1010, Clearly, apart from technicalities, the defendant in the 
principal case was not ultimately enriched, for though the money was deposited to his 
credit, he never had any opportunity to use it. Cf KEENER, QUASI-CONTS., 333, 334- 
If the defendant has not been enriched he cannot be held, since the mere fact that 
he had wronged the plaintiff, if shown, would not support a gwasi-contractual action. 
National Trust Co. v. Gleason, 77 N. Y. 400. It has, it is true, been held that 
where there are two wrongdoers each is liable for the total amount of the unjust en- 
richment of either or both. City National Bank v. National Park Bank, 32 Hun 
(N. Y.) 105. Under the reasoning of this case it seems that, if the defendant could 
on principles of agency be held liable for the tort, he might be charged for the enrich- 
ment of the agent. Such a decision, however, appears to be opposed to the equitable 
theory on which actions of this sort are based, and is inconsistent with MVasional 
Trust Co. v. Gleason, supra. See KEENER, QUASI-CONTS., 200-202. The decision in 
the principal case, therefore, is to be supported. 


STARE DECISIs — OVERRULED DECISION — CONSTRUCTION OF WILL. — The Su- 
preme Court of Pennsylvania held that certain expressions in an instrument created 
a trust. Subsequently, another case arising as to the same document, this decision 
was overruled. e/d, that a will executed and taking effect between the dates of 
these two decisions, should be construed according to the first. Lzsle’s Estate, 58 Leg. 
Intel. 490 (Pa., Orphans’ Ct.). See Nores, p. 667. 


ToRTS — NEGLIGENCE OF SELLER OF CHATTEL — LIABILITY TO THIRD PER- 
sons. — The plaintiff, a servant of a manufacturing jeweller, was injured by the break- 
ing of a drop press, negligently constructed by the defendant and sold by him to the 
jeweller. He/d, that no action will lie. McCaffrey v. Mossberg, etc., Co., 50 Atl. Rep. 
651 (R.1.). See NoTEs, p. 666. 


Torts — SALE OF DANGEROUS ARTICLE — FAILURE TO WARN VENDEE. — 
Upon the plaintiff’s order the defendant sent him a quantity of phosphorus properly 
packed and labelled, but without any specific warning as to its dangerous qualities. 
The letter ordering the phosphorus showed that the plaintiff was an illiterate person, 
and it did not indicate for what purpose the phosphorus was intended. By reason 
of the plaintiff’s ignorance of the nature of the substance, an explosion occurred, and 
the plaintiff was severely injured. /e/d, that in an action for negligence a demurrer 
was properly sustained. Gzbson v. Torbert, 88 N. W. Rep. 443 (Ia.). 

Where the dangerous qualities of an article are not matter of common knowledge, 
there is a general duty upon those who send or deliver such article to others to give 
warning of the danger incurred by handling it. Parrot v. Wells, Fargo & Co., 15 
Wall. (U. S. Sup. Ct.) 524; Farrant v. Barnes, 11 C. B.N. S. 553. But where, as in 
the principal case, the substance is one whose dangerous character is generally known, 
a vendor would seem entitled ordinarily to assume such knowledge on the buyer's 
part. In such cases, though not under a general duty to warn, he may still be respon- 
sible where, asin the case of a child, he knows or has reason to know that through the 
buyer’s ignorance or inexperience harm is likely to result. Binford v. Johnston, 82 
Ind. 426. Selling to an adult known to be ignorant of the danger would come within 
the same rule. Wellington v. Downer, etc., Co., 104 Mass. 64. So in the principal 
case it should have been left to the jury to say whether from the plaintiff’s letter the 
defendant should reasonably have suspected that the plaintiff was ignorant of the na- 
ture of phosphorus. If so the defendant should be liable. 


Trusts — CREATING A TRUST BY DyING INTESTATE. — A woman told her father 
that before taking an intended foreign trip she purposed making a will in her mother’s 
favor. The father promised that her wishes as to the property would be followed. 
Within ten days she died suddenly intestate. e/d, that these facts do not warrant a 
conclusion that a trust for the mother attached to the father’s inherited share in the 
daughter’s personalty. Whitehouse v. Bolster, 50 Atl. Rep. 240 (Me.). 

















RECENT CASES. 679 


According to some authorities, a trust for a third person may arise from a transfer 
absolute on its face, only if such transfer was induced by fraud prejudicial to an in- 
tended beneficiary; according to others, only if the transfer resulted from a reliance 
on the transferee’s assent to hold for such beneficiary. Moran v. Moran, 104 Ia. 
216; Zee v. Ferris, 2 K. & J.357. Courts applying these tests are frequently forced 
to imply an original fraudulent purpose from the transferee’s act of promising; or 
assent from notice to him of the transferor’s terms. Dowd v. Tucker, 41 Conn. 
197; Moss v. Cooper, 1 J. & H. 352. Moreover, in the distinction which they involve 
between trust expressions in an instrument of transfer and outside expressions, these 
tests oppose old authority. See SHEP., ToucH., 518. It is conceived that in all cases 
where property is transferred to one person with the intention that a beneficial inter- 
est therein shall go to another, the creation of a trust obligation by such transfer 
depends not on anything done by the transferee, but rather on the acts of the trans- 
feror; accordingly the true explanation of the cases above would seem to lie in the 
broad principle that a transferee is bound by terms stated as part of the act of trans- 
fer or previously communicated to him in contemplation of that act. Cf Davis v. 
Coburn, 128 Mass. 377. All these rules apply as well to transfers made by voluntarily 
allowing property to descend as to transfers by actual conveyance. Se//ack v. Harris, § 
Vin. Abr. 521; Williams v. Fitch, 18 N. Y. 546. In the principal case, on any view, 
the essentials of a trust were lacking. The intestate affixed none to the transfer of 
her property for she intended nosuch transfer. In fact, the contingency of a trust was 
not in her mind at all. Nor can a constructive trust be raised out of the receipt of 
the property by the father gratuitously, contrary to the former owner’s intention. 
The same principle applies, by which, in cases of mistake by a testator, a legal title 
intended for one person passes absolutely to another. See Vewdurgh v. Newburgh, 
5 Madd. 364. 


TRUSTS — ESTOPPEL AGAINST TRUSTEES — PAYMENT FROM TRuST FuND. — X 
agreed. to render legal services without charge to the defendants, as trustees of a 
bankrupt’s estate. Afterward, he assigned to the plaintiffs whatever claim he had 
against the defendants for legal services, and the trustees in writing promised the 
plaintiffs that they would pay them whatever sum the court should allow X, and 
stated that the fee ought to be a large one. A considerable allowance was made to 
the trustees for counsel fees ; but no fee was allowed to X, though he made applica- 
tion. A balance of $1850 remaining in the hands of the trustees, the plaintiffs put in 
a claim for it. edd, that the plaintiffs are entitled to the money. Stone v. Hart, 66 
S. W. Rep. 191 (Ky.). 

The language of the defendants practically amounted to a statement that the ordi- 
nary contractual relation of attorney and client existed between the defendants and X. 
The plaintiffs, therefore, might justly have a claim by estoppel against the defendants, 
the necessary change of position being found in the plaintiffs’ omission to take im- 
mediate proceedings against X, who previous to this suit became insolvent. If 
liability is rightly incurred by trustees for the benefit of the estate, though suit is 
properly brought against the trustees individually, yet they are entitled to be reim- 
bursed out of the trust property. But since, in the principal case, X had agreed to 
serve without fee, and the trustees acted entirely outside the line of their duty in mak- 
ing the contrary representation on which the plaintiffs’ action is based, the trustees are 
not entitled to reimbursement. See LEWIN, TRusTs, gth ed., 725. The court there- 
fore erred in allowing the plaintiffs’ claim to be paid out of the trust fund. See /x re 
Johnson, 15 Ch. D. 548. The decision seems to rest on the assumption that if the 
plaintiffs did not get the money it would go to enrich the trustees. On the contrary, 
it is submitted that whatever part of the gross sum allowed for counsel fees was not 
pore for that purpose, would be held on a constructive trust for the creditors of 
the estate. 
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BOOKS AND PERIODICALS. 


THE Situs OF Dests.— The doctrine advanced by Mr. Minor in his Con- 
FLICT OF Laws, that when a debtor and a creditor are domiciled in different 
states, the debt is taxable not only at the domicile of the creditor but at that of 
the debtor as well, has met the approval of a recent writer. Zhe Situs of Debts 
Sor Purpose of Taxation, by E. S. Maloney, 7 Va. L. Reg. 606 (Jan., 1902). If 
such a tax is to be justified at all it must be as a tax on property. It does not 
profess to be a tax upon the debtor because whatever the debtor pays is to 
be deducted from the amount due. On the other hand, this cannot be taxation 
of the creditor, inasmuch as he is not within the jurisdiction of the taxing 
power. An inquiry thus arises as to what property situated within the state of 
the debtor’s domicile may be thus subjected to taxation. Admittedly the debtor 
has no property in the debt. Minor, ConFL. LAws, § 123. But it is contended 
that the obligation to pay is property belonging to the creditor and the tax is 
thus defined as upon property of the creditor in the hands of the debtor. 

To say that a debt has a situs either at the domicile of the creditor or at that 
of the debtor is obviously to state a fiction. A chose in action is in its nature 
incapable of location at any particular place. Field, J.,in State Tax on Foreign 
Held Bonds, 15 Wall. 300. The fact that a creditor comes into a particular 
state does not give that state any real power or control over property which it 
did not have before. An illustration of this truth is found in the freedom of 
choses in action from execution at common law and in the fact that even under 
modern statutes the proceeding is purely equitable in its nature because juris- 
diction over the person of the debtor is necessary to execution upon the debt. 
Again, if the tangible property from which the chose in action derives its 
value is situated without the jurisdiction, there is nothing which the state can 
seize and out of which taxes can be taken. Nor can it prevent any dealing 
whatsoever with that property by the state within which it is located, even 
though the chose in action be thereby rendered utterly worthless. The logical 
view seems to be that the right to tax in these cases arises not out of jurisdic- 
tion over property, but by reason of control over the person, and that the tax is 
a > tied a tax on property, but upon the person measured by property in 
the debt. 

The conception of the obligation of the debtor as property in his own hands 
belonging to the creditor does not, in this view, aid Mr. Maloney’s contention, 
inasmuch as the obligation exists no more in one place than in another. More- 
over, it is not the duty of the debtor to pay, but rather the corresponding right 
to enforce that duty that may properly be defined as the creditor’s property and 
this right cannot in any sense be said to be property in the hands of the debtor. 
It is contended, however, by Mr. Maloney that this right to sue is property situ- 
ated within the state of the debtor’s domicile because enforceable there. But 
the claim against the debtor being personal, he may be sued wherever found. 
All states hold themselves ready to enforce the obligation, and if this is the 
property taxed, it is taxable in all jurisdictions alike. 

Accepting the well established principle that the power of taxation is limited 
to persons or things within the sovereignty, it is submitted that the right con- 
tended for does not exist. There is nothing at the domicile of the debtor to be 
taxed. The tax is not levied upon the debtor, the creditor is without the juris- 
diction, and no property can be located within it. Whether courts have the 
power to declare such taxation invalid is another matter, but by the great 
weight of authority it has been so held as falling within the clause of the federal 
constitution which forbids impairing the obligation of contracts. CooLey, 
TAXATION, 2d ed., 22; State Tax on Foreign Held Bonds, supra; Murray v. 
Charleston, 96 U.S. 432. The cases cited. in support of Mr. Maloney’s view 


will be found upon examination to deal with taxation upon business or earnings 
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and not upon obligations. Michigan Cent. R. Co. v. Collector, 100 U.S. 595; 
U.S. v. Erie R. Co., 106 U.S. 327. As to the dictum in Bridges v. Griffin, 
33 Ga. 113, see Collins v. Miller, 43 Ga. 336. — 





SELECT PLEAS, STARRS, AND OTHER RECORDS FROM THE ROLLS OF THE 
EXCHEQUER OF THE JEWS, A. D. 1220-1284. Edited for the Selden So- 
ciety by J. M. Rigg. London: Bernard Quaritch. 1901. pp. Ixi,152. 4to. 

This work is produced under the codperation of the Selden Society and the 
Anglo-Jewish Historical Society —an economical arrangement which might 
well be repeated by these societies and imitated by others. The archives of 
the Exchequer of the Jews at the Public Record Office comprise two general 
classes: fiscal documents (account rolls, etc.) and plea rolls. The selections 
edited by Mr. Rigg, which are taken exclusively from the latter, throw light on 
the relations of the Jews to the king, the nobility, and the clergy, on the fiscal 
and judicial machinery of the Jewish Exchequer, and the law or custom of the 
Jewry. The Jews were regarded as royal property, and, like the forests, were 
under the jurisdiction of special royal justices. “The Exchequer of the Jews, 
though it had its own seal and separate staff of officers, was not so much a sepa- 
rate Court as a branch of the Great Exchequer, invested with a jurisdiction 
never very precisely defined, and which never became, though it tended gradu- 
ually to become, exclusive of that of the King’s Court. Its procedure did not 
differ materially from that of the Great Exchequer, except so far as it was modi- 
fied by the Assisa Judaismi, of which the most imporfant feature was the right 
of a Jew to trial by a panel de medietate when impleaded by a Christian upon a 
cause of action arising within the Jewry.” 

Mr. Rigg’s volume is a valuable addition to the publications of the Selden 
Society. His Introduction gives a good account of the history of the Jews of 
England during the twelfth and thirteenth centuries, and his editorial work is 
scholarly. It is difficult, however, to ascertain what he has added to the sum 
of our knowledge; ds he rarely refers in his footnotes to the investigations of 
other writers on this subject, many readers will carry away the erroneous im- 
pression that most of his conclusions are novel. On pp. xl-xli he prints a docu- 
ment which he says was first edited in 1896, but in fact it was published in 1888 
in the Anglo-Jewish Exhibition Papers (Exchequer of the Jews, Appendix) ; the 
appendix of that essay also contains the articles touching the Jewry, printed by 
Mr. Rigg on pp. lv-Ixi. c. G. 


A TREATISE ON THE LAW OF ATTACHMENTS, GARNISHMENTS, JUDGMENTS, 
AND Executions. By John R. Rood. Ann Arbor: George Wahr. Igol. 
pp. 183, 549. 8vo. 

The law of remedies is the author’s general subject in two previous books ; 
one, a somewhat compendious text-book on garnishment solely for the practi- 
tioner, the other, a series of selected cases solely for the student. This latest, 
most comprehensive work is one fourth text, and the rest, a collection of cases, 
annotated, and anindex. Much of the raw material used for the first two books 
must necessarily have entered as well into the present production, which, indeed, 
will probably supplant the earlier class-room manual. A more original mode of 
treatment has been adopted. The former plan was apparently to state the law 
in an available form; the declared purpose of the present work is to go further, 
to correlate propositions formerly treated as independent, to treat them all as 
far as possible as parts of a rational, consistent whole, and to discuss the rela- 
tion of this subject, so unified, to other parts of the law that it touches. The 
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form which the author gives the book is fitted to this scheme. The footnotes 
contain, instead of exhaustive lists of citations, merely references to recognized 
secondary authorities or to the leading cases reprinted in the volume itself; to 
the end that attention is not diverted en the argument. 

The author’s analytical process has the gratifying result of ridding his subject 
of many inaccuracies. He trenchantly disposes of this or that current, over-gen- 
eral statement, and substitutes freely his own opinions. Under these circum- 
stances it is not surprising that he prunes at times too close. In § 22, for ex- 
ample, he distinguishes between objections to a judgment which are taken in 
the case in which the judgment is rendered and objections taken collaterally, 
showing that in the former case a judgment may not stand if it is improper, 
whereas in the latter it stands against any objection but that of validity, that is, 
the objection that the court that rendered it had no jurisdiction. He concludes 
that it is only in the cases of collateral attack that questions of jurisdiction are 
really decided and that all judicial expressions elsewhere must be dicta. His 
conclusion seems illogical. Suppose, for example, that a defendant appears 
specially to object to the jurisdiction of the court, or appeals on jurisdictional 

rounds alone. The only criterion of the propriety of the judgment in question 
is almost by hypothesis its validity. At some stage in the reasoning the ques- 
tion of validity must be decided; it is therefore necessarily involved. 

In some respects the author does not come up to his self-imposed standard. 
He frequently neglects opportunities to examine and compare.- His further 
treatment of the subject of jurisdiction may be taken by way of illustration. It 
is prima facie an axiom that a court, when it has no jurisdiction, can do no 
valid act. Various statements, however, are made in the text which in theory 
at least seem opposed to this view and the inconsistency is overlooked. For 
example, the statement is approved in § 26 that “If any jurisdictional question 
is debatable or colorable, the tribunal must decide it; and an erroneous conclu- 
sion can only be corrected by some proceeding provided by law for so doing, 
commonly called a direct attack.” The principle is not explained by which a 
court, wherever the question of its jurisdiction is debatable can validate its acts 
simply by deciding that it has jurisdiction. There seems also in this an incon- 
sistency, in language at least, with the rule laid down in § 58, that “In actions 
on foreign judgments the defendant may show that the judgment is void be- 
cause some jurisdictional fact alleged in the record did not exist.” See Van 
Fossen v. The State, 37 Oh. St. 317. This last passage, moreover, is hard to 
reconcile satisfactorily with those immediately following, to the effect that state- 
ments in the record of a domestic judgment may not be disproved by way of 
collateral attack even by a stranger to that record. Here, again, acts done by 
a court without jurisdiction are apparently treated as valid. Considered in this 
light, cases of this sort would seem to be offered the principle of the rule in § 13, 
that the correctness of an entry of judgment on the record may be disproved 
collaterally by showing that no judgment was in fact pronounced. Again, in 
§ 152, the statement that an officer is absolutely protected, even against a stranger, 
in obeying a writ, fair on its face, commanding him to seize a certain specified 
thing, seems an unexplained exception to the rule to which such officers are 
in general subject, that the command of the court excuses only against parties 
within the court’s jurisdiction to bind by the particularcommand. In short, the 
author has in these places done no more than made the need for classification 
more apparent. 

Of coérdinate importance with the text is the collection of cases, chosen with 
discretion and edited with clearness. 


BRITTON, AN ENGLISH TRANSLATION AND NoTES. By Francis Morgan Nich- 
ols, with an introduction by Simeon E. Baldwin. Washington, D. C.: 
John Byrne & Co. I9go1. pp. xxvii, 649. 8vo. 

The original, of which this is apparently an excellent translation, is a Norman- 

French manual of the time of Edward & founded mostly on Bracton’s great 
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work of the preceding reign. It is in the form of commands put in the mouth 
of the King, and was perhaps compiled by his direction. The utterly inconclu- 
sive evidence as to the identity of the author is discussed in the introduction. 
However, it seems clear that the book was written after the Statutes De Donis 
(1285) and Quia Emptores (1290), but, as the editor remarks, before the effect 
of these statutes was known. Throughout the work the substantive law is 
expounded solely by describing the remedies — the natural method until a some- 
what advanced stage of legal development is reached. The relative importance 
of various branches of the law at the end of the thirteenth century is roughly indi- 
cated by the fact that all the writer has to say directly about the organization 
of the courts, the duties of royal officers, and the law of crimes, appeals, torts, 
contracts, and persons is thrown into the first book. The next five consider the 
possessory actions concerning land, and the sixth deals with the writ of right. 
The work as we have it is obviously incomplete. From the general scheme we 
may, perhaps, judge that the sixth book was the last, but, owing to the unsci- 
entific arrangement, it seems impossible to guess how much of it is lost. The 
whole work will be interesting to all who have a slight acquaintance with legal 
history and value it either for its own sake or for the important light it throws 
on modern law. The translator has added many helpful notes and there is a 
good index. The introduction gives a short synopsis of the work and an esti- 
mate of Britton’s position in the history of the law. 


A STUDY OF THE UNITED STATES STEEL CORPORATION IN JTS INDUSTRIAL 
AND LEGAL Aspects. By Horace L. Wilgus, Professor of Law in the 
University of Michigan. Chicago: Callaghan and Company. Igol. pp. 
xili, 222. 8vo. 

This book is made up of lectures delivered by Professor Wilgus to his class 
in Corporations, and makes very interesting reading at this time when the United 
States Steel Corporation is so prominently before the public. The author has 
collected many facts concerning the organization and the industrial position of 
this corporation, and although the telling necessarily involves many figures, yet 
it is done so simply and briefly that the reader’s interest is sustained through- 
out. For those who desire more elaborate and technical details, there is a full 
collection of appendices. Throughout the account one is more and more im- 
pressed by the magnitude and extent of the enterprise, by its far-reaching influ- 
ence and effect, and by the responsibility and power of those who direct its man- 
agement. 

ero the sixty-five pages that are devoted to the story of the company, Professor 
Wilgus adds, in some forty pages, his views on the legality of corporate 
combinations. The treatment of this subject seems superficial and unsatisfac- 
tory and the results seem based on insufficient reasoning. The lack of careful 
analytical treatment leads the author to pass over easily the difference between 
the trust, which has often been declared illegal and which has so largely been 
discarded, and the modern corporation forming its combinations under state 
authority. So shortly does he dismiss this distinction that he fails to notice 
many important considerations that make the difference in form very impor- 
tant, although the objects may be the same. As examples of the extremely 
important results of the corporation form, the greater publicity of its affairs and 
of its condition and the more direct state control suggest themselves. Certainly 
the fact that this corporation has been held to be legal by the highest courts of 
the state under whose laws it was formed would alone seem to call for a more 
thorough treatment. See 7renton, etc., Co. v. Oliphant, 58 N. J. Eq. 507. On 
pages 76-81, the author points out the similarity of the United States Steel Cor- 
poration to the Standard Oil Trust by means of prolix parallel columns. This 
method is far from satisfactory, however, as by cleverness in wording and an 
enumeration of unimportant details, the important actual distinctions are skil- 
fully passed over or hidden. Certainly it would be much more convincing to 
point out and deal directly and thoroughly with important essential features. 
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Again such extreme statements, as the one on pages 85-86, that a state cannot 
in any way confer upon any corporation any power to do what the laws of that 
state forbid, are so sweeping as to be misleading. 


COMMERCIAL TRUSTS: THE GROWTH AND RIGHTS OF AGGREGATED CAPITAL. 
By John R. Dos Passos. New York and London; G. P. Putnam’s Sons. 
Igol. pp. viii, 137. 12mo. 

This book, which is one of the “ Questions of the Day” Series, gives us the 
argument delivered by Mr. Dos Passos, of the New York bar, before the In- 
dustrial Commission at on The author’s purpose at that time was 
primarily to protest against any hasty and ill considered legislation, and to urge 
in particular that there be no legislation to hamper the natural development of 
the laws of trade, or at least that any such legislation be postponed until the 
real dangers of industrial combinations are more apparent. He argues that 
these enormous business combinations are produced by inevitable economic 
tendencies, and that natural economic laws can so well deal with them that the 
alleged dangers are more imaginary than real. In concluding he urges that 
the effect of demagogism upon the development of trade is much more danger- 
ous practically than is the corporate combination. 

The only regret that the reader feels in laying aside the book is that the 
author did not devote himself to a longer, more thorough, and more detailed 
treatment. Whether one agrees with Mr. Dos Passos in his conclusions or not, 
he cannot but appreciate the value of so careful, moderate, and analytical a dis- 
cussion. Several of the distinctions which the author draws are extremely 
valuable, as for example between the “trust,” so often held illegal, and the 
modern corporate combination. Again, the difference in kind between a mo- 
nopoly depending upon a state franchise and a monopoly that results from 
possessing the sources of supply of an article of commerce and the corre- 
sponding difference in the treatment demanded are well pointed out. 

Amid so much discussion that is political and extravagant, the book is 
a grateful relief and will doubtless produce substantial results. 


CROMWELL ON FOREIGN AFFAIRS, together with Four Essays on International 
Matters. By F. W. Payn. London: C, J. Clay & Sons. Igo. pp. vii, 
167. 8vo. 

In the four essays on international matters, the author discusses Neutral 
Trade in Arms and Ships, Intervention among States, The Burning of Boer 
Farms and The Bombardment of Coast Towns, and The Extent of Territorial 
Waters. On all four topics the author dissents from the views expressed by the 
late Mr. W. E. Hall, whose book on International Law is the modern English 
authority. In the course of his essays Mr. Payn curiously enough shifts his 
point of view. In his first essay, he asks for a total prohibition of trade in 
arms and ships by the citizens or subjects of a neutral, on the ground that such 
trade is a violation of moral duty, on which he says international law is based. 
On the other hand, in discussing the burning of Boer farms, forgetful of this 
supposed moral basis of international law, he condemns “ the insane leniency of 
the military staff” in sparing any farms on the field of war, and advocates a 
systematic destruction of private property regardless of the use to which it is 
put. Continuing, he states his conviction that the bombardment of coast towns 
is a perfectly lawful incident of war, and that the right to bombard should be 
exercised. 

There is much that is excellent in the essays, and some of the author’s sug- 
gestions give food for thought; but the book is unfortunately marred by the 
cavalier and almost contemptuous treatment accorded by the author to views 
opposed to his own. Undoubtedly there is possibility for modification and 
improvement in some of the views he combats, but it is suggested that the 
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weakness of those views could be made apparent more surely by adducing evi- 
dence against them than by merely denying their tenableness. 


CASES ON THE LAW OF DAMAGES. Selected by Floyd R. Mechem. Third 
Edition. St. Paul: West Publishing Co. 1902. pp. xvi, 758. 4to. 

This selection, comprising some two hundred and fifty cases, illustrates the 
application of the leading general principles of the lawof Damages. The book 
is intended primarily for use in connection with the instruction of students. 
With this purpose in view, it would seem that the author might have made a 
more judicious selection of shorter cases to illustrate many points. So, too, the 
usefulness of the book in the hands of students would have been greatly en- 
hanced had portions of the opinions not dealing with the subject of _— 
been omitted. An ideal case-book for use ina law school requires more effort 
on the part of the author and less by the publisher. The absence of an index 
and head-notes to the cases renders the work of doubtful value to the practi- 
tioner. 


A MANUAL OF THE PRINCIPLES OF Equity. By John Indemaur. Fifth Edi- 
tion. London: Geo. Barber. 1902. pp. xxxii, 574. 8vo. 


Essays IN LEGAL Etuics. By George W. Warvelle. Chicago: Callaghan 
& Co. 1902. pp. xiii, 234. I2mo. 


INDEX TO CURRENT LEGAL ARTICLES. 


Accomplices, Law of. Anon. 4 Bombay L. R. 7-16. 
Antiquated Courts and Miscarriage of Justice. Chas. H. Hartshorne. 25N.J.L. J. 
7-41. 
Appeal, Conference respecting Final Court of. Amon. 1 Can. L. Rev. 242-247. 
Assignments vs. Winding-up of Limited Companies. Gideon Grant. 1 Can. L. Rev. 
229-231. 


Bankers, Frauds on. Anon. 73 Bankers’ Mag. (London) 1-6. 

Bankruptcy — Effect on Judgments for Torts. Amon. 1 Md. L. Rev. 27-29. 
Bankrupt, Rights of a. Amon. 112 Law T. (London) 364-365. 

Bible in a Lawyer’s Library, The. oseph H. Merrill. 10 L. Stud. Help. 37-38. 


Cairns, Lord. Three Great Judges of Our Own Times. Axon. 37 Law J. (London) 
ITI-112, 

Cape Treason Trials. Amon, 18 So. Afr. L. J. 164-177. 

Chitty, Lord Justice. Amon. 112 Law T. (London) 383-385. 

Claim Agent, Railway, Releases obtained by. Azon. 1 Can. L. Rev. 241. 

Cockburn, Sir Alexander. Three Great Judges of Our Own Times. Anon. 37 Law J. 
(London) 111-112. 

Code, Civil Procedure, Possession under. Axon. 4 Bombay L. R. 4-7. 

Common Law Cases in 1901. Amon. 1 Can. L. Rev. 238-240. 

Companies, Limited, Assignments vs. Winding-up of. Gideon Grant. 1 Can, L. Rev. 
229-231. 

Conditis Si Sine Liberis Decesserit, The. Amnon. 18 So. Afr. L. J 177-180. 

Constructive Notice in regard to Negotiable Instruments. Amon. 18 So. Afr. L. J. 


49-52. 
Consular Courts. Amon: 10 L. Stud. Help. 39-40. 
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Contract of Reinsurance, The. W.R. Vance. 7 Va. L. Reg. 79. 

Corporate Control, The Modern Workman and. Samuel M. Lindsay. 12 Internat. J. 
of Eth. 204-215. 

Corporations an ‘Trusts. Thomas Conyngton. 27 Arena 55-57. 

Court of Appeal, Conference se Final. Amon. 1 Can. L. Rev, 242-247. 

Courts, Antiquated, and Miscarriage of Justice. Chas, H. Hartshorne, 25 N.J.L. J. 
7-41. 

ouien. Consular. Anon. 10 L. Stud. Help. 39-40. 

Courts- Martial, Navaland Military. 2.2. Stephens. 27 L. Mag. and Rev. 180-204. 

Courts, Unfamiliar, of Law. Anon. 10 L. Stud. Help. 44. 

Creditor’s Right to Interest in Cases where Judgment has been recovered for the Debt. 
Anon, 36 Irish L. T. 55-56. 

Crime and Criminals ; or the Problems presented by Anti-Social Acts —I. Zdwin C. 
Walker. 19 Med. -Leg. J. 505-511. 

Crime and the Finger-Print. 7ighe Hopkins. Cassell’s Mag., Feb. 1902, 322~327. 

Crime, Drunkenness and. 2. W. Lee. 27 L. Mag. and Rev. 144-1509. 

Crime, Insanity and. JJorits Benedikt. 19 Med.-Leg. J. 435-443- 

Crime, The Problem of, in the Twentieth Century. 23. O. Flower. 27 Arena 199- 





204. 
Criminal Law and its Administration in the State of New York. Robert Zari. 2 Colum. 
L. Rev. 144-147. 
Criminals, The Reformation of. § Franklin Fort. 32 Forum 730-736. 
Cyclists and the Railway Companies—II. Amnon. 112 Law T. (London) 231-232. 


Debt Limit, Amend the. Bird S. Coler. he unic. Affairs 664-669. 

Defamation, Some Points of Difference between the English and the Roman Law 
relating to. Aclius de Villiers. 18 So. Afr. L. J. 45-49. 

Development of Law during the Middle Ages, especially in France and England, The 
—Il. Geo. D. Ferguson. 1 Can. L. Rev. 247-253. 

De Villiers, Sir J. H. Anon. 18. So. Afr, L. J. 1-10. 

Dispensary Law of South Carolina, The. Benj. Tillman. 53 Leslie’s Mon. 323-328. 

Drunkenness and Crime. &. W. Lee, 27 L. Mag. and Rev. 144-159. 


England, The Development of Law during the Middle Ages, especially in France and 
—II. Geo. D. Ferguson. 1 Can. L. Rev. 247-253. 

England — The Influence of Lord Stowell on the Maritime Law of England. Z. S. 
Roscoe. 27 L. Mag. and Rev. 210-218. 

English and the Roman Law relating to Defamation, Some Points of Difference between 
the. Melius de Villiers. 18 So. Afr. L. J. 45-49. : 

— Law, Separation Agreements in. Robert F. Peaslee. 15 HARV. L. REV. 638- 
656. 

Europe, Labor Laws in. //enry W. Wilbur. 22 Gunt. Mag. 158-166. 

Evarts, William M., Lawyer and Statesman—II. $¥. Hampden Dougherty. 10 Am. 
Law. 59-64. 

Examinations and Attorneys, The LL. B. Amon. 18 So. Afr. L. J. 162-164; 287- 
291. 

Expert Testimony: Its Abuses and Uses. ersifor Frazer. 41 Am. L. Reg. N. 8. 87- 


Eyre, Governor, and Martial Law. Avon. 112 Law T. (London) 153-154. 


Family Relations, Injuries in, — Actions by Husband and Wife. Arthur P. Will. *}3 
Central L. J. 164-170. 

Fee Farm Grants under the Renewal Leasehold Conversion Act, Sweeping Changes in 
the Law governing. Amon. 36 Irish L. T. 65-66. 

Foreclosure for Non-payment of Interest. C.S. Lobingier. 54 Central L. J. 143-149. 

France, The Development of Law during the Middle Ages, especially in England and 
—IIl. Geo, D. Ferguson, 1 Can. L. Rev. 247-253. 


Grand Jury, The. ohn A. Kains. 1 Can. L. Rev. 225-229. 
German Jurists, Four—IV. Munroe Smith. 16 Pol. Sci. Quart. 641-679. 


Handwriting of Part Payments. Anon. 4 Bombay L. R. 1-3 
Husband and Wife, Actions by Injuries in the ¥ amily Relations. Arthur P. Will. 


54 Central L. J. 164-170. 


Stewart Chaplin. 2 Colum. L, Rev. 148-157. 





Incorporation by Reference. 
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India, British, Usury in. Hugh H. LZ. Bellot. 27 L. Mag. and Rev. 160-179. 

Inquest ona Mummy. Anon, 1 Can. L. Rev. 2 55-2 56. 

Insanity and Crime. Morits Benedikt. 19 Med.-Leg. J. 435-4 

Insurance — The Suicide Clause in Life Insurance Policia." Sritip F. Maguire. 17 
Chic. L. J. 97-104. 

Interest, Creditor’s Right to, in Cases where Judgment has been recovered for the 
Debt. Anon. 36 Irish L. T. 55-56. 

International Aspects of the Isthmian Canal. Henry LZ, Abbot. 22 Engineering Mag. 
485-492. 

Isle of Man, The Legislature and Judicature of the. G.A. Ring. 27 L. Mag. and Rev. 
129-144. 

Isthmian ste International Aspects of the. Henry L. Abbot. 22 Engineering Mag. 

Isthmian “Canal Question as affected by Treaties and Concessions, The. Samuel Pasco. 
19 Ann, Am. Acad. 24-45. 


Judges of our Times, Three Great. R.A. McCall. 112 Law T. (London) 390-391. 

Judgments for Torts, Effect of Bankruptcy on. Axon. 1 Md. L. Rev. 27-29. 

Judgment —Creditor’s Right to Interest in Cases where Judgment has been recovered 
for the Debt. Axon. 36 Irish L. T. 55-56. 

Judicature of the Isle of Man, The Legislatureand. G. A. Ring. 27 L. Mag. and Rev. 
129-144. 

Jurisdiction Over Sea. Anon. 10L. Stud. Help. 46. 

Jurists, Four German—IV. Munroe Smith. 16 Pol. Sci. Quart. 648-679. 

Jury Decisions by Odd Methods, Anon. 1 Can. L. Rev. 253-255. 

Jury, The Grand. ohn A. Kains. 1 Can. L. Rev. 225-229. 

Justice, Antiquated Courts and Miscarriage of. Chas. A. Hartshorne. 25N.J.L. J. 
37-41. 


Labor, Consolidated. Carroll D. Wright. 174 No. Am. Rev. 30-45. 

Labor Laws in Europe. Henry W. Wilbur. 22 Gunt. Mag. 158-1 

Labor Unions and Labor Contracts. D.Z. Cease. 22 Gunt. Mag. 59-64. 

Laurence, The Hon. Mr. Justice P.M. Anon. 18 So. Afr. L. J. 119-126. 

Lawyer’s Place in the Empire, The. W. W. Ponton. 112 Law T. (London) 292-293. 

Legal - Society, The Rise and Purposes of the. Rosalie Loew. 54 Central L. J. 
126-128. 

Legal and Scientific Inquiry. C. ¥. Zamgenhaven. 18 So. Afr. L. J. 363-368. 

Legislation in Southern Rhodesia, Recent. Anon. 18 So. Afr. L. J. 400-406. 

Legislation, Russian. Amon. 112 Law T. (London) 268-269; 293-295. 

Legislature and Judicature of the Isle of Man, The. G. A. Xing. 27 L. Mag. and Rev. 
129-144. 

Limited Companies, Assignments vs. Winding-up of. Gideon Grant. 1 Can. L. Rev. 
229-2 

Logic 2 oF L Law, The. George 7. Morice. 18 So. Afr. L. J. 10-22. 


Malabar Law, Topics of. Amon, 11 Madras L. J. 313-319. 

Mansfield, Lord. ohn Buchan. 88 Atl. Mon. 777-790. 

Maritime Law of England, The Influence of Lord Stowell on the. £.S. Roscoe. 27 
L. Mag. and Rev. 210-218. 

Marriage, The Law of — Chapters XII-XVII. 4.7.8. — 18 So. Afr. L. J. 
22-45. 

Martial Law. Anon. 195 Edin. Rev. 79-105. 

Martial Law. Zvan Charteris. 112 Law T. (London) 291- 

Martial Law, Governor Eyre and. Aon. 112 Law T. (London) 153-154. 

Maxims of Two Chief Justices. Amon. 112 Law T. (London) 289 

Medical and Law Departments of a Railway Company, The Relation between the. 
Charles M. Blackford. 7 Va. L. Reg. 67 

Medicine and the Law. Amon. 112 Law P. (London) 360-361. 

—" Naval and, Courts-Martial. 3. Z. R. Stephens. 27 L. Mag. and Rev. 180- 


Mortgage, The Law of. A. ¥F. Maasdorp. 18 So. Afr. L. J. 233-248; 368-382. 
Mummy, Inquest ona. Anon, 1 Can. L. Rev. 255-256. 
Murphy, Mr. Justice, Obituary. 2. % Kelly. 27 L. Mag. and Rev. 204-210. 


Nature, The History of the Law of: A Preliminary Study —II. Sir Frederick Pollock. 
2 Colum. L. Rev. 131-143. 
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Naval and Military Courts-Martial. ¥. £.R. Stephens. 27 L. Mag. and Rev. 180-204. 
Negotiable Instruments, Constructive Notice in regard to. Amon. 18 So. Afr. L. J. 






2. 
— York, Criminal Law and its Administration in the State of. Robert Earl. 
2 Colum. L. Rev. 144-147. 
1901, Common Law Cases in. Anon. 1 Can. L. Rev. 238-240. 
Notice, Constructive, in regard to Negotiable Instruments. Amon. 18 So. Afr. L. J. 


49-52. 
an 14. 
18 So, Afr. 







Ontario, The “ Prohibited Degrees” in. Geo. S. Holmested. 38 Can. L. J. 

Orange = Colony, Roman-Dutch Law in the Transvaal and. Avon. 
L. J. 398-399. 

Over-crowding the Profession. Amon. 10 L. Stud. Help. 35-36. 









Partnership Agreements, Concerning. Amon. 112 Law T. (London) 376-377. 

Part Payments, Handwriting of. Anon. 4 Bombay L. R. 1-3. 

Passengers, Who are? W.C. Rodgers. 1 Can. L. Rev. 231-238. 

Patent Actions, Procedure in. Anon. 37 Law J. Sparta 95-97: 

Peace Conference — From the Hague to the Cape: The Peace Conference and the 
South African War. Anon. 18 So. Afr. L. J. 337-362. 
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